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Town of Coll ingwood 
97 Hurontario Street 
P.O. Box 157 
Collingwood, ON L9Y 3Z5 

Attention: John Brown, CAO 

Dear Mr. Brown: 

MILLER THOMSON LLP 
MILLERTHOMSON.COM 

ACCE LER ATOR BUILDING+ 295 HAGEY BLVD .. SUITE 300 
WATERLOO. ON+ N2L 6R5 +CANADA 

T 519.579.3660 
F 519.743.2540 

Jean L. Leonard 
Direct Line: 519.593.3246 
Direct Fax: 519.743.2540 
jleonard@millerthomson.com 

Re: Issues Surrounding the Services Agreement between Collingwood Public Utilities 
Commission and Collus Solutions Corp., the Sale of Shares in Collingwood Utility 
Services Corp., and Related Issues 

You have asked us to consider various matters with regard to the shared services agreement 
between Collingwood Public Utilities Commission and Collus Solutions Corp., and in relation to 
the sale by the Town of Collingwood to PowerStream Inc. of 50% of the shares in Collingwood 
Utility Services Corp. 

In order to prepare this report on such a complex matter, we have reviewed. the documents you 
have provided to us. These include the closing book for the share sale, the services agreement, 
staff reports, by-laws, correspondence, emails, and opinions of legal counsel. We have 
attached selected documents to this opinion where appropriate and have referenced them 
herein by Tab number. Our review and opinions herein are limited to the documents we have 
reviewed. If there are other documents which relate to the matters addressed in this letter 
which we are unaware of, they may impact our opinion. 

It is extremely important to the Town's position that this report not be provided to or 
discussed with any person other than members of Town Council. Dissemination of the 
comments set out herein would be prejudicial to the Town's legal position in relation to 
the matters addressed. 

Parties 

In order to avoid confusion among the various parties involved , in this report we refer to the 
parties by the names set out in parentheses below. 

1. The Corporation of the Town of Collingwood (the "Town") 

2. PowerStream Inc. ("PowerStream") 
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3. Collingwood Utility Services Corp., now Collingwood PowerStream Utility Services Corp. 
("USC") 

4. Collus Power Corp., now Collus PowerStream Corp. ("Collus") 

5. Collus Solutions Corp., now Collus PowerStream Solutions Corp. ("Solutions") 

6. Collus Energy Corp., now Collus PowerStream Energy Corp. ("Energy") 

7. Collingwood Public Utilities Commission ("PUC") 

Collus, Solutions and Energy are sometimes referred to collectively as the "Subsidiaries". 

Issues 

In our review of the materials, we have considered the following issues: 

1. With regards to the services agreement between PUC and Collus dated January 1, 2003 
(the "PUC Services Agreement") 

(a) Is this agreement still in force? l(.z? 
(b) 

( c) 

(d) 

(e) 

What is the effect of the July 31, 2012 letter agreement that purports to amend 
the PUC Services Agreement? ~ 

Can PUC terminate the PUC Services Agreement, and what are the possible 
consequences of termination? 

Can a settlement be negotiated? 

What would happen to the PUC Services Agreement if the Town decides to 
dissolve PUC and run the services currently provided by PUC through the Town? 

2. In relation to the Town's sale of a 50% interest in USC to PowerStream: 

(a) What was the Town's original intention with regards to a share sale? 

(b) Who was the Town's lawyer in this transaction, and who instructed that lawyer? 

(c) How much oversight did Council have in this transaction? 

3. In relation to the shareholders' agreement entered into between the Town and 
PowerStream as part of the share sale: 

(a) How does this agreement affect the Town's interests? 

(b) How can this agreement be revised to better protect the Town's interests? 

4. Does the Town have a right to information including the salaries of the 
officers/directors/employees of USC, the Subsidiaries and PUC? 

5. In addition, we have been asked to report on the duties of Council members sitting on 
boards of companies. 
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Based on the materials reviewed and our discussions with you, our analysis of each of the 
issues is as follows. 

1. Issues in relation to the PUC Services Agreement 

(a) Is the PUC Services Agreement still in force? 

• The PUC Services Agreement between PUC and Solutions (Tab 1) was entered into 
on January 1, 2003. 

• The "Term" of the PUC Services Agreement is defined as ending on December 31, 
2005. This is likely a drafting error, and the parties likely intended the PUC Services 
Agreement to automatically renew annually unless one party gave notice of 
termination six months prior to the end of the then-current term (i.e. by July 1st of any 
year). The parties to the PUC Services Agreement have continued to act as if this 
agreement is in full force and effect and no notice of termination has ever been 
provided. 

• We agree with Leo Longo's opinion , as summarized in his August 10, 2014 email to 
John Brown (Tab 2), that there is a strong argument that the PUC Services 
Agreement is still in force. 

(b) What is the effect of the July 31, 2012 Letter Agreement? 

• Section 6.3(8) of the Share Purchase Agreement among the Town, PowerStream, 
USC and the Subsidiaries (the "SPA") states that during the "Interim Period" (i.e. 
from March 6, 2012 to July 31, 2012, being the period between signing the SPA and 
closing the share sale transaction) PowerStream, the Town and USC would "Agree 
to amend the Service Agreements in respect of ongoing obligations with respect to 
the Corporation and the Subsidiaries or will have confirmed the acceptability of the 
Service Agreements in their current form". "Service Agreements" includes the PUC 
Services Agreement. The review and amendment or confirmation of the Service 
Agreements is a condition of the close of the share sale transaction (as per section 
4.3(5) of the SPA). 

• The parties to the SPA (the "Parties") agreed to waive this condition as (it is 
assumed) compliance would delay closing of the share sale. This waiver is set out in 
the letter agreement among the Parties dated July 31, 2012 (the "Letter 
Agreement", Tab 3). The Parties "agree that all of the Service Agreements will be 
reviewed and amended . .. within 12 months of the Closing Date" to ensure that the 
Service Agreements comply with the terms and conditions listed, including: 

"( c) The term of each Service Agreement shall be for a period of 5 years; 

(d) Each Service Agreement shall be reviewed annually and the Parties shall or shall 
cause the parties to the applicable Service Agreement (the "SA Parties") to, 
agree upon the revised cost of services to be provided pursuant to such 
agreement. If the Parties or the SA Parties are unable to agree upon the cost of 
services, the cost of services provided pursuant to the applicable Service 
Agreement shall increase by an amount equal to 3.5% of the cost of services for 
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(e) The Service Agreements shall continue in force unless the SA Parties mutually 
agree in writing to extended [sic] or terminate such Service Agreement." 

• The existence of the Letter Agreement surfaced recently when the Town began to 
consider terminating the PUC Services Agreement. During the course of an 
independent review of the PUC Services Agreement undertaken by Beacon 2020, 
Inc. and True North Consultants, Inc. in 2014 the consultants were not made aware 
of the Letter Agreement and the impact it may have on terminating the PUC Services 
Agreement. We understand that the Letter Agreement was brought to the attention 
of the Town's CAO only when it was sent to him by PowerStream after the 
Beacon/True North review. The Letter Agreement was included in the closing 
documents for the share sale to PowerStream, and was signed at that time. We 
understand that the Town did not have a copy of the closing documents in relation to 
the share sale until recently. 

• The Letter Agreement goes on to say that "Irrespective of the date of any particular 
amending agreement for a Service Agreement, the Parties agree that all such 
amendments shall be effective as of January 1, 2013." 

• If the Letter Agreement amends the terms of the PUC Services Agreement, then the 
term of the PUC Services Agreement ends on December 31, 2017 (5 years from 
January 1, 2013). This term cannot be terminated earlier (except for breach) unless 
PUC and Solutions mutually agree. 

• It appears that the review of the Service Agreements as contemplated by the Letter 
Agreement has never occurred . 

• The key question is: does the Letter Agreement amend the terms of the PUC 
Services Agreement, or is it just a waiver of conditions with the intent that the PUC 
Services Agreement would be amended in the 12 months following the close of the 
share shale on the terms as set out in the Letter Agreement? 

o It is our position that the better argument is that the Letter Agreement does not 
amend the terms of the PUC Services Agreement for the following reasons: 

• The Letter Agreement states that the parties thereto "agree that all of the 
Service Agreements will be reviewed and amended .. .in order to 
comply with the following terms and conditions. " This strongly suggests 
that the parties are "agreeing to agree" to amend the Service Agreements 
in the future. If the intention was for the Letter Agreement to create 
binding amendments to the Service Agreements, the language could 
have been along the lines of "The Parties agree that the Service 
Agreements are amended as follows ... ". 

• PUC was not a party to the Letter Agreement. The PUC Services 
Agreement (Tab 1) states at section 11.08: "No amendment to, or 
change, waiver or discharge of, any provision of this Agreement shall be 
valid unless in writing and signed by authorized representatives of each 
Party." Simply put, the PUC Services Agreement cannot be amended 
without PUC's written authorization, which was not obtained. 
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• As a related issue, if the Letter Agreement did amend the PUC Services Agreement, 
the Town's purchasing By-Law no. 2006-42 may not have been complied with (i.e. 
there was no tender for services and the procurement procedures were not complied 
with). There is no indication that in granting authority to complete the transaction 
Council was waiving its other policies of general application. We note that Leo 
Longo also raised this as a potential issue in his correspondence to CAO John 
Brown dated April 7, 2015 (Tab 4 ). 

(c) Can PUC terminate the PUC Services Agreement, and what are the possible 
consequences of termination? 

• PUC can choose to take the position that the PUC Services Agreement was not 
amended by the Letter Agreement. PUC could then, pursuant to section 2.01 of the 
PUC Services Agreement, give Solutions notice in writing by no· later than July 1, 
2015 that it elects to terminate the PUC Services Agreement effective as of January 
1, 2016. 

• We understand that PowerStream may not be pleased with the termination of the 
PUC Services Agreement, as it is likely that one of PowerStream's key 
considerations in purchasing 50% of the shares of USC was to ensure a consistent 
dividend stream from USC and the Subsidiaries_ The loss of the PUC Services 
Agreement would presumably lower Solution's profitability and therefore its ability to 
issue dividends. 

• PowerStream may choose to sue the Town for breach of the Letter Agreement, 
taking the position that the Letter Agreement did in fact amend the terms of the PUC 
Services Agreement. If successful, the expected damages would be 50% of the 
expected net returns under the PUC Services Agreement for the remainder of the 
"amended" term (i.e. to the end of 2017). This assumes that PowerStream would 
receive 50% of the profits from the PUC Services Agreement as dividends. As noted 
above, it is our opinion that the Letter Agreement did not amend the PUC Services 
Agreement and that the PUC Services Agreement can therefore be terminated in 
accordance with its terms. 

• Solutions may choose to sue PUC for breach of the PUC Services Agreement 
According to Aird & Berlis's draft memorandum to the Town dated March 26, 2015, 
damages could be in the range of $1,700,000 (Tab 5). We have not conducted an 
independent assessment of this damage estimate. 

• PowerStream could additionally, or alternatively, exercise the shot gun clause in the 
Shareholders' Agreement (discussed below), thereby forcing the Town to either sell 
to PowerStream all of its shares in USC or to purchase all of PowerStream's shares. 

(d) Can a settlement be negotiated? 

• The provisions of the various agreements dealing with the right of termination are 
ambiguous, and there is always uncertainty and risk associated with litigation. As 
noted above, there is also uncertainty over the actions that such a termination may 
trigger. In recognition of this risk and uncertainty, the Town could attempt to 
negotiate with PowerStream the termination or amendment of the PUC Services 
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Agreement on terms that both parties would find acceptable. Such terms may 
include the following: 

o insertion of a clear term with provisions for renewal and early termination at the 
option of PUC; 

o insertion of a condition that any renewal of the PUC Services Agreement must 
comply with Town's purchasing By-Law; 

o provision for all costs for services provided by Solutions to be reviewed via a 
market-based analysis within a reasonable period of time (e.g. six months), and 
for the costs to be amended if found to be out of step with market rates, or (at 
PUC's option) for the PUC Services Agreement to be terminated; 

o confirmation that the Letter Agreement did not amend the terms of the PUC 
Services Agreement; and 

o provision for reduction in services provided by Solutions if the Town decides to 
dissolve the PUC (see section 1(e) below). 

(e) What would happen to the PUC Services Agreement if the Town decides to 
dissolve PUC? 

• As PUC is an agent of the Town, and any delegation of authority thereto is at the 
discretion of the Town (see section 4 below), the Town has the option to dissolve 
PUC if it chooses to do so. 

• In the event the Town decides to dissolve the PUC and perform PUC's tasks directly, 
the Town may choose to continue to utilize some of the services provided by 
Solutions. The Water and Wastewater Services Review prepared by BMA 
Management Consulting Inc., dated April 28, 2015 (Tab 6), states at page 28: 

'There are some cost items that are currently included in Callus Solution 's charge to 
the CPUSB that would need to continue and become additional to the existing 
services available within the Towns' organization. These include costs related to 
Billing , Collecting, Customer Service, IT, Building Maintenance and SCADA. One 
option is to consider having these services continue through Callus Solutions but 
with accountability through the Director of Finance." 

• Other options available to the Town are to terminate the PUC Services Agreement 
and provide the services itself, or contract out to a third party. 

2. The Town's sale of a 50% interest in USC to PowerStream 

• This transaction closed in 2012, and appears to be a valid and binding transaction. 

• Based on the evidence reviewed, we do not see a reasonable argument for voiding 
this share sale. 
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(a) What was the Town's original intention with regards to a share sale? 

• The Request for Proposal issued by Callus dated October 4, 2011 (Tab 7) states that 
Callus Power Corp. and the Town of Collingwood were soliciting proposals for the 
"purchase of shares of up to 50% in COLLUS Power" (see highlighted section on 
page 1 of the Request for Proposal). There is no mention in the Request for 
Proposal to the sale of shares in USC. 

• PowerStream's Response to the Request for Proposal dated November 16, 2011 
(Tab 8) is based upon the purchase of 50% of the shares of Callus Power Corp., not 
USC (see highlighted section on page 4 of the Response). The proposed payment 
for the shares of Callus was $7,300,000, with the total cash paid to the Town being 
$14,510,170 (see highlighted section on page 5 of the Response). 

• Staff Report CAO 2012-01 prepared by Kimberly Wingrove, CAO, dated January 23, 
2012 (Tab 9) asks Council to approve the sale of 50% of the shares of USC 
(highlighted on page 1 of the Report). There is no mention in the Report to the 
original intention of selling 50% of the shares of Callus. On page 4 of the Report it 
states: 

"Upon review of the strategic ownership options prepared by KPMG, Town Council 
gave direction to COLLUS to further investigate the Strategic Partnership option 
through the creation of a Strategic Partnership Task Team (August 2011) and to 
issue a Request for Proposal (RFP) (Issued October 4, 2011) to prospective~ 
partners. Upon review and rating of the various proposals submitted according to 
the RFP, COLLUS made a recommendation (December 5, 2011) to Town Council 
that COLLUS be directed by the Town to complete negotiations with PowerStream 
Inc. ("PowerStream"). KPMG LLP and legal representatives from Aird and Berlis 
were engaged throughout the negotiation process. It was determined that the 
transaction would be most beneficial to the Town if the Town was to sell a 50% 
interest in Collingwood Utility Services Corp .. " [emphasis added] 

There is no mention as to who made the determination that the best course of action 
was to sell 50% of USC, nor any indication that this change in course was 
considered by Council. 

• The minutes of an In-Camera meeting (Tab 10) dated December 5, 2011 (i.e. after 
receipt of PowerStream's Response to the Request for Proposal and before Staff 
Report CAO 2012-01) state that Callus recommended to Council "That the COLLUS 
Power Corp Board hereby accepts the findings of the Strategic Partnership Task 
Team and recommends to Collingwood Council that Callus Power Board be directed 
to undertake negotiations with PowerStream Inc. for the purpose of entering into a 
Strategic Partnership arrangement". The motion that was moved by Council was 
"That Council direct the Callus Board to continue negoti'ations with the preferred 
proponent, being PowerStream Inc., for a potential strategic partnership 
arrangement". At no point does Council discuss or consider selling the shares of 
USC instead of the shares of Coll us. 

• The only information we have seen that addresses the move from sell ing an interest 
in Callus to an interest in USC is in what appears to be a power point presentation 
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prepared by Aird & Berlis LLP {Tab 11 ). This presentation is undated. Page 3 of the 
presentation states as follows: 

"Why sale of shares of CUS rather than COLLUS directly? 
NOTE: Original Request for Proposals ("RFP") from Collus Power Inc. ("Callus") 
contemplated purchase of shares of Callus from CIS 

KPMG LLP review determined transaction was more beneficial from a tax 
perspective when Vendor was Town and target was CUS, rather than Collus 

Implications: 
a) Collus Energy Corp. ("Energy") and Celius Solutions Corp. ("Solutions") 

are also part of the transaction 
b) Pre-closing adjustments to Energy, Solutions and Callus 
c) More due diligence 
d) Avoid capital gains tax on the transaction (estimated at $350,000)" 

• As stated above, in PowerStream's Response to the Request for Proposal it offered 
to pay $7,300,000 for 50% of the shares of Celius . Instead, PowerStream purchased 
50% of the shares of USC for $8,000,000. There is no indication as to how this price 
differential was arrived at. The Town received further consideration , but this was 
through recapitalization dividends paid by USC, Collus and Solutions. 

• Summary 

o It was essential for the Town to be actively involved in all aspects of a major 
transaction such as this one. lt_2.12.P..e~ that the decision to sell the sharesJ)f 
USC instead of the shares of Callus occurred without si nificant or an Council 
re~iew or inpu . Such a substantial decision should not and cannot be delegated. 

(b) Who was the Town's lawyer in this transaction, and who instructed that lawyer? 

• The Town was represented by Aird & Berlis. The Closing Agenda found at tab 52 of 
the Closing Book prepared by Aird & Berlis lists Ron Clark, Leo Longo, John 
Mascarin and Corrine Kennedy as representing the Town, USC, Callus and 
Solutions. 

• The summary in the Closing Agenda of which lawyers were acting for the Town is 
not entirely consistent with positions taken at that time and subsequently by Aird & 
Berlis. In an email from Leo Longo to Sandra Cooper and Rick Lloyd dated January 
16, 2012, Mr. Longo advised that Ron Clark and Corinne Kennedy of Aird & Berlis 
were advising Callus, not the Town (Tab 12). We understand that Mr. Longo has 
recently confirmed that he was not representing the Town in this transaction. 

• Ron Clark's position on who he represented and who was representing the Town has 
been inconsistent. We understand that he had initially indicated that he represented 
the Town, however later he advised that he represented the Town generally and his 
partner, Leo Longo, represented the Town with regards to any issues specific to a 
municipality. 
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• Aird & Berlis's representation of the Town, USC, Callus and Solutions would not 
necessarily be unusual if the interests of all parties were aligned. However, Leo 
Longo of Aird & Berlis cautioned the Mayor and Rick Lloyd (see January 16, 2012 
email from Leo Longo to Sandra Cooper and Rick Lloyd together with Rick Lloyd's 
response, Tab 12) that Callus's interests and the Town's interests may not be the 
same. Notwithstanding that caution, none of these parties sought independent legal 
advice. 

• Aird & Berlis appears to have taken instructions from Ed Houghton for the Town, 
USC and the Subsidiaries (see email from Ron Clark to John Brown dated March 5, 
2015, Tab 13). Ed Houghton was President and CEO of USC and Callus (among 
others) at the time of entering into the Share Purchase Agreement. At the time of the 
closing of the transaction he was also acting CAO of the Town. Given the multiple 
roles Mr. Houghton held, it would be difficult, if not impossible, to determine whose 
interests Mr. Houghton was representing in the transaction. 

• Summary 

o In a major transaction such as this, consideration should have been given to: 

(a) whether it was appropriate for the Town, USC and the Subsidiaries to all 
have the same legal representation; 

(b) whether the interests of all of these parties were fully aligned; 

(c) whether independent legal advice was necessary or advisable for any or 
all of these parties; 

(d) even if all of the parties believed it was appropriate to be represented by 
the same law firm, whether each party should have designated a different 
person to give instructions to their lawyer within that law firm and to 
determine if any conflicts of interest arose; and 

(e) whether a 50% co-ownership structure was in the best interests of the 
Town. 

(c) How much oversight did Council provide? 

• By-Law No. 2012-011 (Tab 14) which authorized the share sale was extremely 
broad . This by-law authorized the Mayor or the Clerk to: 

" .. . execute the Share Purchase Agreement and the Unanimous Shareholders 
Agreement, with such changes as they may consider reasonable, and to execute all 
documentation necessary to effect the sale of the Shares to PowerStream, the 
Transaction and this By-law, including without limitation approve financing, 
authorize and file articles of amendment, amend bylaws, amend and enter into 
service agreements between the Town and CUS or its Subsidiaries, authorize 
dividends to be declared and paid by CUS and the Subsidiaries and authorize 
repayment of debt under the outstanding promissory note issued to the Town 
by Col/us." [emphasis added] 
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• The original by-law proposed by Leo Longo was much more constrained (Tab 15). It 
provided: 

" .. . That The [sic] Mayor and Clerk be authorized to execute the Share Purchase 
Agreement and the Shareholders Agreement with Powerstream Inc. respecting the 
purchase of shares of the Collingwood Utility Services Corp. once those 
agreements are in a form and content to the satisfaction of the Town's 
Solicitor. That Appropriate [sic] Town Staff and the Town Solicitor report back 
to Council as required as the conditions precedent to closing this transaction 
are addressed and, in any event, prior to the final closing of this share 
purchase transaction." [emphasis added] 

• Leo Longo sent his original draft by-law to Ed Houghton with the request that Mr. 
Houghton add the "Whereas" clauses to explain the evolution of the transaction (see 
email from Leo Longo to Ed Houghton, January 17, 2012 at Tab 15). The revised 
by-law Mr. Houghton sent back to Mr. Longo added "Whereas" sections, but also 
amended the body of the by-law (Tab 15). In this draft the Share Purchase 
Agreement and Unanimous Shareholders ' Agreement were to be signed by the 
Mayor and the Clerk "once those agreements are in a form and content to the 
satisfaction of the Mayor" (as opposed to "to the satisfaction of the Town 's Solicitor"), 
and the Mayor and Clerk are authorized to execute and deliver "all other documents, 
notices, certificates to be signed and/or delivered under or in connection with the 
Share Purchase Agreement or Unanimous Shareholders Agreement". 

• The by-law, as revised by Mr. Houghton, was further revised by Aird & Berlis until it 
was in its final form. An email from Corrine Kennedy of Aird & Berlis (January 19, 
2012, Tab 16) to Leo Longo states: 

"After some further discussion with Ed and Ron, and in an effort to make sure we 're 
[sic] covered all bases with respect to authorizing at the front end of this transaction 
and don't have to go back, I am working on some revisions to the bylaw for your 
review." [emphasis added] 

• Summary 

o The final form of the by-law authorizing the share transaction gave the Mayor or 
the Clerk a great deal of discretion and authority not only to complete that 
transaction , but to enter into other significant agreements without having to return 
to Council. We have several concerns about this approach. First, the grant of 
this type of far-reaching authority is highly unusual for a major municipal 
transaction where the interests of the constituents of Collingwood were to be 
protected. Second , by providing that either the Mayor or Clerk could exercise 
this authority, the by-law created the potential for conflicting instructions, or that 
only one of the listed persons could exercise the authority of Council. Third, by 
not placing any parameters around the exercise of authority (as had originally 
been suggested by Mr. Longo) , the authorizing by-law created the opportunity for 
the transaction to move forward without the Town having independent legal 
representation. W e recommend that such a broad grant of authority for 
significant transactions not be repeated in the future, and that Council maintain 
its role as overseer of such matters. 
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o It appears from the written record that the negotiations surrounding the share 
sale were in effect delegated to Collus. Collus is a subsidiary of the company 
whose shares were being sold. The Town was the party selling the shares, and 
therefore the party which should have had oversight over all negotiations. 

o While Council may have been apprised of the details of the share transaction and 
related agreements, there is no record of this having occurred. The impression 
that is created from the written record is that there was very little oversight by 
Council of this transaction. This likely explains the lack of follow-up on obtaining 
the reporting book, and Council 's lack of knowledge of and confusion over the 
impact of the July 31, 2012 Letter Agreement. 

3. The Shareholders' Agreement between the Town and PowerStream 

• As part of the closing of the share sale, the Town and PowerStream entered into a 
Shareholders ' Agreement (the "S.A.") that governs their relationship as equal 
shareholders of USC. 

(a) How does the S.A. affect the Town's interests? 

• The S.A. states that the board of USC is to have 6 directors, with the Town to 
nominate 3 and PowerStream to nominate 3 (s. 4.1 of the S.A.). The majority of 
directors nominated by each shareholder are to be independent. We note that a 
review of board composition undertaken by Aird & Berlis (Memorandum to Town, 
April 10, 2015, Tab 17) states that the independent requirement does not appear to 
have been complied with . 

• Both the Town and PowerStream are to elect the directors for the board of each of 
the Subsidiaries (s. 4.2 of the S.A.) 

• The dividend policy for USC is set out in Schedule "B" to the S.A. It states that USC 
and the Subsidiaries "shall normally pay a minimum of 50% of annual net income as 
dividends". Arguably this dividend policy was a key consideration of PowerStream in 
deciding to purchase 50% of the shares of USC, as it provides a consistent source of 
revenue. 

• The S.A. has a "shot gun" clause at s. 9.1 . A shot gun clause is common for a 50/50 
share ownership structure, and is in fact contemplated at section 3.1 of the Town's 
Request for Proposals which was issued when a share sale was first contemplated. 
The shot gun clause has a notice period of twenty (20) days. While a shot gun 
clause is not unusual, it should be taken into account when considering if the Town 
will terminate the PUC Services Agreement. 

(b) How can the S.A. be revised to better protect the Town's interests? 

• A municipality has unique characteristics that differentiate it from private corporations 
or individuals. Key among these is a municipality's obligation to serve the interests 
of its constituents, as opposed to shareholders. In order to meet this requirement, 
the Town needs to be full y informed of the business of USC and the Subsidiaries. 
As set out in sections 4 and 5 of this report, given the nature of corporations and the 
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positions taken by the senior officers of those corporations, the Town has been 
unable to obtain information it requires. 

• These difficulties may be overcome through amending the S.A. to better protect the 
Town's interests. These changes should also be beneficial to PowerStream, and 
therefore negotiating these changes with PowerStream has a reasonable chance of 
success. Our recommended amendments to the S.A. are as follows: 

o all directors be obligated to report to their nominating shareholder (i.e. the Town 
and PowerStream, respectively) the business dealings and financial position of 
the company they serve on a regular basis (e.g. quarterly); 

o any confidential information obtained by directors with regards to the company 
they serve must· still be reported to the nominating shareholder, however the 
shareholder is obliged to keep the information confidential. In the case of the 
Town, this would require the information to be shared in an "in camera" meeting; 
and 

o the time for response to a "shot gun" notice be increased from 20 days to 120 
days. This would allow sufficient time for the party receiving the notice to obtain 
a valuation of USC and, if necessary, obtain financing to purchase the other 
party's shares. 

• It is important to note, however, that appointed directors must consider the interests 
of the corporation they serve (over the interests of the shareholder who appointed 
them) while they are acting as directors of that corporation. The Town cannot direct 
how its nominee directors may vote on any corporate matter. The Town's recourse, 
if it is unhappy with a director's decisions, is to remove that director as its nominee. 

• Section 137 of the Ontario Business Corporations Act states as follows: 

"Subject to the articles, the by-laws or any unanimous shareholder agreement, 
the directors of a corporation may fix the remuneration of the directors, officers and 
employees of the corporation." [emphasis added] 

It is therefore open to the shareholders of a corporation to remove this power from 
the directors and fix the remuneration themselves. The S.A. can be further amended 
to state that each company is obligated to fully disclose to the shareholders all 
salaries, wages, bonuses, benefits and pensions of its employees. The shareholders 
may also want to control these amounts. In addition, all employment terms should 
be disclosed including any severance requirements. 

4. Does the Town have a right to know the salaries of the 
officers/directors/employees of USC, the Subsidiaries and PUC? 

• The Town is 50% shareholder of USC, and yet has not been able to obtain the 
salaries of the officers, directors, and employees of USC or the Subsidiaries. 

• Section 5.2(14) of the SPA states that Schedule 5.2(14) will list all employees of 

CJI0008820 

USC and the Subsidiaries together with their wages (among other information). It 
appears that at some point in the negotiations of the SPA the requirement to list IV1 

1 
T 



Page 13 

wages was removed . Section 5.2(14) of the SPA should have been amended 
accordingly. As this transaction involved PowerStream purchasing the shares of 
USC, it would have been PowerStream which would have requested this information, 
not the Town. At some point PowerStream must have withdrawn its request that 
wages be included in the schedule. 

• Under the Ontario Business Corporations Act (the "OBCA"), shareholders are 
entitled to review certain corporate information (s. 145(1) of the OBCA), however 
salaries are not included in this list. 

• A good argument can be made that the Town, as an owner of USC, has a right to 
know the financial details of the company, and by extension the details of the 
Subsidiaries. However, instead of arguing the issue we believe a better approach 
would be to amend the S.A. (as set out in section 3(b) above) to make such 
disclosure mandatory. 

• The Town does have a right to salary disclosure from PUC. The PUC is a municipal 
services board created by the Town and not a private corporation . Section 197 of 
the Municipal Act, 2001 provides that a municipal services board is an agent of the 
municipality, and section 198 provides that the delegation of authority thereto is in 
the discretion of the municipality. It is within the Town's control to amend its 
delegation of authority to require the disclosure of such information. 

5. Duty of Council members sitting on boards 

• Leo Longo's opinion to John Brown dated March 31, 2015 (Tab 18) states that 
Councillors who sit on corporate boards as directors owe a fiduciary duty to that 
corporation. We agree with Mr. Longo's position. Although councillors are appointed 
to boards to represent the interests of their appointing municipalities, their foremost 
duty while sitting as members of those boards is to the interests of that entity. They 
therefore cannot share information that the corporation has deemed to be 
confidential, nor can they share municipal information that the Town has deemed to 
be confidential. They must strike a delicate balance of upholding their fiduciary 
duties to both the appointing municipality and the private board without 
compromising the interests of either entity. 

• There has been judicial consideration of this issue, which has clearly established that 
appointed directors owe a fiduciary duty to the corporation whose interests they are 
considering, and they cannot permit their appointing corporation (or in this case 
municipality) to control the best exercise of their judgment in that context. In PWA 
Corp. v. Gemini Group Automated Distribution Systems lnc. ,1 the Court described 
this obligation as follows (emphasis added): 

A director nominated by a particular shareholder of the Corporation is not in any sense relieved of 
his or her fiduciary duties to the Corporation. The nominee director is not accorded an attenuated 
standard of loyalty to the Corporation. The director must exercise her or his judgment in the 
interests of the Corporation and comply with his duties of disclosure, and must not 
subordinate the interests of the Corporation to those of the director's patron. 

1 PWA Corp. v. Gemini Group Automated Distribution Systems Inc. (1993), Ontario Court of Appeal. 
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• Similarly, in 820099 Ontario Inc. v. Harold E. Ballard Limited,2 the Court of Appeal 
commented as follows (emphasis added): 

It may well be that the corporate life a nominee director who votes against the interests of his 
"appointing" shareholder will be neither happy nor long. However, the role that any director 
must play (whether or not a nominee director) is that he must act in the best interests of the 
Corporation. If the interests of the Corporation (and indirectly the interests of the shareholders as 
a whole) require that the director vote in a certain way, it must be the way that he conscientiously 
believes after a reasonable review is the best for the Corporation. The nominee director's 
obligation to his "appointing" shareholder would seem to me to include the duty to tell the 
appointer that his requested course of action is wrong if the director in fact feels this way. 
Such advice, although likely initially unwelcome, may well be valuable to the appointer in the long 
run. The nominee director cannot be a "Yes man"; he must be an analytical person who can say 
"Yes" or "No" as the occasion requires (or to put it another way, as the Corporation requires). 

• It is our opinion that the above principles extend to the sharing of information by a 
municipal appointee. In cases where the board of a private corporation has 
determined that certain information is confidential and should not be shared with 
other persons or entities, it would be inappropriate for a municipal appointee to 
ignore that position and share the confidential information with the Town. Similarly, it 
would be inappropriate for such an appointee to share confidential Town information 
with the corporation. 

• It would be possible to set out in an agreement between the Town and a private 
corporation the nature and degree of information that would be shared between the 
parties, which would override the general principles discussed above. This principle 
is discussed above in the proposed amendments to the S.A. 

The issues relating to these transactions are complex ones, but we trust that the foregoing is 
satisfactory for your current purposes. If you have any comments or questions or require further 
elaboration on any particular point, please let us know. 

Yours truly, 

MILLER THOMSON LLP 

Per//~ 
Jean L. Leonard 

c. Steven O'Melia 

2 820099 Ontario Inc. v. Harold E. Ballard Limited (1991 ), Ontario Court (General Division). 
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Al\ffil"{DING AGREEMENT 

Th \MENDING AGREEMENT is made this ~ "'" day of ,,</d11/';7Jfi'£./2. 2004. 

.. . dJ'' ·~ BETVloE: ;·;• 

COLLUS SOLUTJONS CORP .. , corporation incorporated 
pursuant to the laws of the Province of Ontario 

(Hereinafter referred to as "SERVCO") 

-and-

Collingwood Public Utilities a service board of the Town of 
Collingwood incorporated pursuant to the laws of the Province of 
Ontario -

(Hereinafter :referred tp as "CPU") 

W$REAS SERVCO and the former Collingwood Public Utilities Commission (the 
"CPUC") ba.d entered into an agreement (the ~'Services Agreement") dated as of January 
1, 2003 whereby the CPUC had agreed to purch(!se services from SERVCO as provided 
in fue Services Agreement; and 

WUEREAS the Town of Collingwood By-Law 04-29 enacted as per the requirements of 
the Municipal Act 2001 that the CPUC became the CPU ; and 

WHEREAS the Effective Date of the S~rvices Agreement is defined as January 1, .2003; 
and 

NOW THEREFORE THIS AMENDING AGREEMENT WITNJf,S~ETH that, in 
considerati.on of the mutual covenants and agreements herein contained and subject to the 
terms and conditions hereinafter set out, the Parties hereto agree as follows: 

(a) That th~ terms anc:l. conditions of the Service Agreement ptrtaining directly to the 
CPtJC are now applicable fo the CPU; 
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( ; ..____,., 

----···-- ~----------· 

(b) The Effective Date of the amended Service Agteemerit is January 1, 2004 

IN WITNESS WHEREOF this Amending Agreement has been executed by the 
parties hereto as of the date written above. 

COLLUS SOLUTIONS CORP. 

By: 

By: 

am,e: Joan Pajune:n . 
Title: Chair of the Boar ·. o Directors 

N · • e: D ncan Hawkins 
Title:Chair of the CPU 
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CONFIDENTIAL 

COLLINGWOOD PUBLIC UTILITIES COMMISSION 

. I 
- and-

COLLUS SOLUTIONS CORP 

SERVICES AGREEMENT 

January 1, 2003 



CONFIDENTIAL 

SERVICES AGREEMENT 

THIS SERVICES AGREEMENT is made as of the 151 day of January, 2003. 

BETWEEN: 

RECITALS: 

COLLINGWOOD PUBLIC UTILITIES 
COi\1MISSION , a commission established pursuant to the 
laws of the Provin.ce of Ontario 

(Hereinafter referred to as "PUC") 

- and-

COLLUS SOLUTIONS CORP a corporation 
incorporated pursuant to the laws of the Province of 
Ontario 

(hereinafter referred to as "SERVCO") 

I . SERVCO agrees to provide supervisory, operational, engineering, finance, administrative 
services and other services to PUC on the terms as set forth in this Agreement, and SERVCO 
shall provide such other products ~d services as may be agreed to by the Parties from time 
to th~1e. 

2. This agreement shall not limit the activities of SERVCO, with the exception of those 
activities within the exclusive statutory and licensed jurisdictions of PUC including the items 
specifically identified in this Agreement. 

3. This agreement sets out certain arrangements between PUC and SERVCO that were in place 
prior to the date of execution of this Agreement. 

NOW THEREFORE in consideration of the mutual covenants contained herein and for other 
·good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
the parties hereto hereby agree as follows: 

2 
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CONFIDENTIAL 

Article One INTERPRETATION 

Section 1.01: Definitions 

Unless the context otherwise specifies or requires, for the purposes of this Agreement all 
capitalized terms her~in shall have th~ me~ings set forth below: 

(a) "Advisors" m_eans employees, agents, pn,>f~ssional advisor~, contractors and 
subcontractors, and "Advisor" means any one of them; 

(b) "Affiliate," with respect to a corporation, shall hci.ve the same iueaning as is ascribed to 
such term in the Bi1siness Co1poratio11s Act (Ontario); · 

(c) "Agreement" "this Agreement", "the Agreement", "SERVCO Services, SERVCO 
Management Services Agreeip.ent", "herefo", "J:i.ereof', "lu~rein", "fl..ereby", 
"hereu·nder" and similar expressions mean this SERVCO Services Agreement together 
with all Schedules attached hereto, as they may be amended from. time to time; 

(d) 

(e) 

"J:h1siness Day" means any day other than a Saturday or Sunday or a statutory or bank 
holiqay in the ]?rovince of Ontario; 

''Claims'' has the meaning ascribed. to such term in Section 4.05; 

(£) "Confidential Consumer Information" means infonnation PUC has obtained relating 
to a specific consi.lmer in the process of providing current or prospective distribution 
service; 

(g) "Default'' means in respect of PUC, an event set out in Section 8.01 and, in respect of 
SERVCO, an event set out in Section· 8.02; 

(h) "Effective Date" means the date first written above; 

(i) "Ev~nt of Default" means a Default, the notice and cure periods (if any) respecting, 
which have expired; 

(j) "Extr·~orf:l.inary Costs" me<).ns cost as defined in Section 5,07; 

(k) "Force Majeui:e Event" has the meCJ.ning ascribed to such t«:<rm in Section 11.01; 

(I) "Law" means any law, rule, regulation, Code, order, writ, j udgement, decree or other 
legal or regulatory tennination by a court, regulatory agency or govei;nmental authority of 
competent jurisdiction; 
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(m) "Person" includes an individual, corporation, pru.tnership, joint venture, association, 
trnst, pension fund, union, govenunental agency, official, board, tribunal, ministry, 
commission or department; 

(n) "Prime Rate" means, for any day, an annual rate of interest equal to the rate of interest 
which SERVCO's principal bank establishes at its' principal office in Toronto as the 
reference rate of interest to determine interest rates that it will charge on such day for 
commercial loans ih Canadian dollars made to its customers in Canada and which. it 
refers to as its "prime rate of interest"; 

(o) "Services" are. Services that are provided under Section 3.01 of this Agreement; 

(p) "Term" has the meaning ascribed thereto ip Section 2.01 of this Agreement; 

(q) "Third Party Expenses" means all fees, costs and charges paid to third parties by 
SERVCO on behalf of PUC in connection with proviCJing the Services and the 
Management Services or incurred by PUC~s employees whi.le providing Services under 
this Agreement pai~ by SERVCO; and · 

(r) "To~al Controllable Costs" has the meaning ascribed to such term in Section 5.01; 

Section 1.02: Construction of Agreement 

In this Agreement: 

(a) words denc;>tlng the singular include the plural and vice versa and words denoting any 
gender include all genders; 

(b) all usage of the word "iiiCluding'' or the phrase "e.g.," irt this Agreement shall mean 
"including, without limitation," throughout this Agreement; 

(c) any reference to a statute shall mean the statute in force as at the date hereof, together 
with all regttlations promulgated there under, as the same may be ;unended, re-enacted, 
consolidated and/or replaced, from time to time, and any successor statute thereto, unless 
otherwise expressly prbvided; 

(d) any reference to a specific executive position or an internal division or department of a 
Party shall include any successor positions, djvisions or depf].1tments having substantially 
the same responsibilities or perfonning substantially the s~m.e fun6ti9ns; 

(e) when calculating the period of time within which or followjng which any ·act is to be 
done or step taken, the date wbich is the reference cl,ay in calculating such period shall be 
excluded; and if the last day of such period is not a Business Day, the period shall end on 
the next Business Pay; 

(f) all dollar amounts are expressed in Canadian dollars; 
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(g) 

CONFIDENTIAL 

the division of this Agreement into sepp.rate Articles, Sections, subsections and 
Schedules, the provision of a table of COIJtents and t11e insertion of headings is for 
convenience of reference only and shall not afft;:ct the construction or interpretation Of 
this Agreement; 

(h) words or abbreviations which have weli known or trade meanings ate used herelil in 
accordance with their recognized meariings; arid 

(i) the terms and conditions hereof are the result of negotiations betWeen the Parties and the 
Parties therefore agree that this Agreenient shall not be construed in favour of or against 
any Party by reason of the extent to which any Party or its professional advisors 
participated in the preparation of this Agreehrnnt. 

5 
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CONFIDENTIAL 

Article Two TERM 

Section 2.01 ~Term 

Unless tenninated in accordance with Section 10.01 of this Agreement, the term of this 
Agreement shall be from the Effective Date to and including .Janirary 1, 2004 and the tenn shall 
be automatically extended for a further period of one {I) yeat unless either Party gives notice in 
writing that the Agreement is not to be extended on the date which is six (6) months prior to the 
end oHhe terr.o., or the end ofrenewal as the case may be. 

;-
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CONFIDENTIAL 

Article Three SERVCO SERVICES AND COVENANTS 

Section 3.01: Services 

Uniess the parties otherwise agree in writing and subject to the terms, covenants and conditions 
contained in this Agreement and to the observance and performance by PUC & .SERVCO of ~11 
terms, covenants and conditions hereof, SERVCO wlll provide or cause to be provided to PUC 
the follo\Ving services (collectively, the ''Services"): 

Reconnect and Collection 

Responses to reconnects and collection issues will be completed in an· expeditious and timely 
fashion as to avoid potential levels of bad debt write offs. 

Meter Reading 

The met~rs o(PUC'S Resi~entjal &. Ge1wral Service customers shall be read in a timely manner 
with a SENSUS hand. heid meter-reading device or other'hand held meter-reading device that the 
parties may agree upon. A Schedule for-1neter reading will be supplied by SERVCO to PUC for 
consideration and PUC approval. 

Billing & Collecting 

SERVCO shall utilize equipment that performs billing and collei;:_tjng (,uz:ictions to Ngrth 
American industry standards. Said equipment shall meet the local needs of the conum11;1ity and. 
shall be capable. of provioing customize9. ioc.al services such as equal pa~ent plans. PUC shall 
be en,titied to ~eview fy9m thn~ to time. tiw cap~biliti<;:s of th~ sys~em's workstations and network 
server to ensure tha_t tl:ws~ iocq} services are available to custqniers in the future. 

S;ERVGO wilJ rent ~11 i:;qmputer ha:rdw~re and software that it requires from the PUC at a rate of 
$84;000 phis federal GST per annum. The rerital fee wiil be reViewed ~niiuaily and n'lay be 
adjusted upon agr:eem.ent between the PUC arid S'E:RVCO. If a review is not performed and or 
PUC and SERVCO fail to reach·agreement then a 3.5% .per annum increase will be applied to the 
previous year's amount. SERVCO may use the equipment to perform all functions that it 
requires. 

All c.ollections of customer pci,Y.IDents will be done from ari established local community office. 

7 



CONFIDENTIAL 

Customer Service 

Customer Service will be provided by qualified, readily accessible and knowledgeable local staff 
that meets tbe needs of existing and potential customers. Services will include the provision of 
local comrrrnnity and engineer1ng planning information to serve new business. PUC customer 
information will be readily available to PUC in a local office in both electronic and hard copy. 
SERVCO staff shall be knowledgeable in respect of community demographics antl shall provide 
personal and friendly customer service, including ongoing cortirirnnity services such as 
underground cable locates for customers. 

Data Tracking 

Compete~t SERVCO staff and equipment shall upon the request of PUC maintain and collect 
numerous \ypes of data by using technological means and integrated computer systems in order 
to track trends and circumstances as required by others. 

Accounting 

Skilled local staff will. provide and maintain accounting services that are readily accessible at the 
local level, intluding financial statements, financial planning, payroll, collection, withlwlding or 
remittance of taxes and other required functions. These ~ecorqs will be kept in a format that is 
acceptable to the Accounting Procedures Handbook for Electric :Pisttjbution Utilities and 
Generally Accepted Accoun:tlng Principles ("GAAP") of the Canadian lnstitute of Chartered 
Accountants ("CICA") and will be available for PUC on request. [GA.AP and CICA not defined] 

Engineering Services 

Certified lmowledgeable staff with experience in the water utility field will utilize water 
engineering industry standards, recognising the local conditions in performing the engineering 
functions the PUC requires. 

Planning at~d Necessary Maintenance 

Qualified i;;taffwill provide planning and necessary maintenance to the water system in a timely 
fashion appropriate for the maintenance need. To the extent practicable, this mai11tenance Will be 
co-ordinated and Integrated \vith municipal ipfrastruch.\re projects, including other community 
utilities such as aell Canada. Utilhing its' in depth local knowledge ?TI_d inforn,1ation soµrc,:~s, 
SERVCO will respond to other local reconst.ruction programs to coorciinat~ activity with the 
view to 111.inimiiing costs to all parties. 

Contracting with Developers. Customers and others 

Competent SERVCO staff with local knowledge will be utilized to provide services such as 
material procurement and handling, design, planning, cost estimating, jnstallationJ scheduling, 
inspection and 1iaison with of.her utilities, contractors, the muiiicipality with respect to 
development, customers and others. 

8 
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Subcohtracting services 

To the extent practicable, local services will generally be utilised for subcontracted services. 

After Hours Response 

SERVCO Will cause staff to respond to service calls within 30 minutes of a reqiiest for such 
service ai1d shall have a crew in operation within the utility's service area within the time stated. 

Normal Hours Response 

SERVCO will cause staff to respond to service calls on a scheduh~d pasis. 

Emergency Preparedness 

An Emergency Measures Plan will be maintained and l,lpdated as required. 

Provision .of Superv!so~y Services 

All supervisory services provided by SERVCO under this agreement will be provided directly or 
indirectiyby SERVCO. SERVCO provides distribution plant maintenance supervision to PUC. 

Provision of Management Services 

SERVCO shall ·provide to PUC Management Services, which 1>hall include but not be limited to 
human resources, regulatory assistance and advice and policy development. SERVCO shall 
provide to PUC ;reports relating to Management S~rvices reQ..dered by SERVCO anc). such report$ 
shall b~ provided to the President and/or CEO of PUC and upon request to the PUC 
commissioners. 

In providing the Management Services, it is specifically understood that SERVCO is an 
independent c<:mtractor and 11ot an agent or employee .. of PUC. Management Services iii.elude the 
reports on such Items as regulatory, policy, and human resources to PUC. 

As such, except as permitted by this Agreement, SERVCO shall not be authorized to bind or 
commit PUC, .either actually or apparently, irt any rt1aruier whatsoever without the prior written 
authority fron'I PUC to do so. SER.Yeo does not have the a1tthority to bind PUC \vith respect to 
regular regulatory submissions without th.e prior approval of the President and/ot CEO of PUC 
who shall report such approval to the PUC Board, but it is expected that SERVCO wili respond 
to questions and interto.gatories ort regulatory s1ibmission once initiated. Regardles$, SERVCO 
will report to PUC on ail regulatory activities. 

SERVCO shall not be authorized to bind or commit PUC, either actually or apparently, in any 
manner whatsoever without the prior w1:itten authority from PUC to divestitures of any interest 
of PUC in real property. 
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SERVCO shall µot be authorized to bind or commit PUC, either actually or apparently, in any · -...... 
manner whatsoev~r without the prior written aµthonty from PUC to divestitures of any interest ) 

· of PUC in pbrsonal property in ~xcess of $5,000 annually. 

Further, where PUC has an approved policy with respect to the services, which SERVCO 
provides to third parties when providing services on beh.alf of PUC, SER,VCO shail be bound by 
that policy. If activities should have a policy, then SERVCO Shl:J.ll expeditiously bring the matter 
to the attention of PUC by way of a report to the PUC Board f01: consideration. 

Section 3.02:_Capital Construction Activities by SERVCO 

(a) With prior written annual approval of PUC, SERVCO will undertake, by way of 
acquisition or construction, a capital construction program. 

(b) For unplanned capital or constrnction activities, including any interest in real property the 
monthly capltal amount will be limited to $20,000 but must not ~xceed $100,000 in any 
12 month period. Sµch amounts will be billed by SERVCO wjthm 90 days of the costs 
being incurred. On re<;:eipt of the approval of PUC; any previously unplanned capital or 
construction activity shall be consid:ered to have been pia,nneci.. Any JanP. acquisitions or 
construction on behalf of PUC including easemen\s, ieases, or inten~st in :r:eal property 
shall be billed by SERVCO within 90 days of the costs being incurred. and if not part of 
the approved capital construction program shall be limited to $5,000. 

(c) In e;x.treme and unusu~l situations, the President and/or the CEO or the Chair of PUC may 
authorize w1pianned acquisition or capital expenditures in excess of the prevbus lirnlts, 
provided. notification is provided to PUC by SERVCO within 72 hours of the 
commencement of such activities. 

(d) At the time capital is approved, the division of capital activities between PUC resourced 
activities ati:d SERVCO resourced activities will be established. 

Section 3.03: P.erformance Standards 

(a) SERVCO will endeavour to perform in the top quartile of industry standards. 

(b) SE~VCO will make all reasonable efforts to meet or exceed performa11ce ineaswes 
established by the PUC. 

(c) PUC/SERVCO commit to attempting to provide distributi.on price stabjlity for customer:s. 

(d) SERVC6 wiil use their bid polic!es to ensure that the most efficient purchases ?-fe mad.e. 

Section 3.04: Changes 

PUC and SERVCO may, from time to time, agree to modifications to the Service~, by 
negotiating appropi;iate changes to the descript_ions of the services and the consideration iii 
connection with such changes and shall initial and attach amended schedules hereto. 
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CONFiDENTIAL 

Section 3.05: General SERVCO Covenants 

(a) SERVCO shall be responsible for obtaining all I'1ecessary licences and permits and for 
complying with all appli<::able federal, provincial and munlcip~l law!', codes ang 
regufations in connection with the proyision of the services hereund~r an~ SE.RVCO l?hall 
when r~quested provide PDC with arj.equate evid~nce of its compihµ1ce with this Section 
3.05; 

(b) S:ERVCO shaU comply, while on the premises used by PUC, with all the ruies and 
regulations of PUC from tirrie to time in force, which are brought to its notice or of which 
it could reasoriabiy be aware; · 

(c) SERVCO shall pay for and maintain for the benefit of SERVCO appropriate insurance 
concerning the operations and liabilities of SERVCO relevant to this Agreement 
including, without limiting the gei1e,rality of the foregoing, workers' compensa:Hon and 
employment insurance in conformity with applicable st.atutory requirement$ in respect of 
any remuneration payable by SERVCO to any employees of SERVCO and public 
liability ?,nd property damage insurance; 

( d) All SERVCO Personnei with responsibility for the provision of Services shall be familiar 
with the PUC water service area. 

Section 3.06: Regulatorv Change 

If any change of Law after the date of this Master Agreement renders this Agreement illegal or 
unenforceable, then the Parties shall be requited to renegotiate in good faith for thirty (30) days 
with a goal to developing a substitute agreement, which is consistent with the change of Law. 
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Article Four MUTUAL COVENANTS 

Section 4.01: Maintain Records 

PUC and -SERVCO will maintain such records as may be necessary in connectiqn with this 
Agreement and a:s are agreed upon by the Partles, acting reasonably. 

Section 4.02: Notification of Changes of Circumstances 

PUC shall promptly give written notice to SERVCO of any changes or prospective changes in 
circumstances that would materially affect the resources required rot the performance of the 
Services, including any al)ticipated material change in the nature or level of business of PUC, the 
number Of erpployees of PUC, or any efforts relating to the organization of or colle¢tive 
bargaining by employees of PUC, or any lease or service arrangements contemplated with any 
third parties. 
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Article Five FEES AND PAYMENTS 

Section 5.01: Financial Consideration 

SERVCO agrees to provide the serviCes as outlii1ed in the tertns of this 
Agreement to PUC for an animal base cost of $670,000.00 for the year ending Deceniber 31, 
2003. The base cost will be reviewed annually ahd may be adj11sted upoh agreement between tbe 
PUC and SERVCO. If a review 1s not performed and/or PUC and SERVCO fail to reach 
agreement, then a 3.5% per annum increase will be applied to the previous year's amount. 

(a) Excluding SERVCO services, PUC costs that will be paid directly by PUC ("Base Direct 
Costs") include those following and any other direct costs it chooses to incur: 

• Income and corporate taxes or payments in lieu of taxes 

• Property Taxes 

• Land Troces 

• Directors Fees 

• Insurance not jointly held or provided by the parties 

• Costs of insurance jointly held will be shared on a pro rata basis 

Section 5.02: Third Party Services Expenses 

Prior to 1ncl1rring any Third Pai;ty Services E:x;pe.nses that materia:ily exceed. the historical levels 
of such expenses, SERVCO shall use reasonable efforts to notify PUG of the amount of sucn 
differences and the circumstances giving rise thereto. In the event that PUC considers any such 
increase to he unjustified, the Parties shall work together cooperatively and in gooO. faith to 
minimize shc-h expenses; provided, howevei' that any material reduction in Third Party Services 
directly resulting from :mch increased Third Party Services Expenses not being paid shall not be 
considered ah Event of Default. 

Section 5.03: Taxes 

In addition to the Fees in 5:01, PUC shall pay to SERVCO an amount equal to a~iy and all goods 
and services taxes, sales taxes, value-added taxes or any other taxes (excluding income t{).xes) 
properly eligible on the supply of the Third Party Services provided for under this Agreement: 

Section 5.04: Late Pavment 

If PUC fails to pay any amounts payable when due, such amounts shall bear interest from the due 
date thereof to the date of payment at Pnme Rate plus two percentage points. 
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CONFIDENTIAL 

Ai-ticle Six REPRESENTATIONS AND WARRANTIES 

Section 6.01: Representations and Warranties of SERVCO 

SERVCO hereby represents and warrants to PUC as follows and acknowledges that PUC fo 
relying on such representations and warranties in connection herewith: 

(a) SERVCO is a cornpany establis11ed pursuant to the laws of the Province of Ontario and it 
has the rights, powers and privileges to execute and qeliver this Agreement and to 
perform its obligations hereµn,der; 

(b) the execution, delivery and performance of this Agreeme1,1t has been Q.uly authorized by 
all necessary corporate action; 

(c) this Agreement has qeen duly exec.:uted and delivered by SERVCO and constitutes a 
legal, valid and binding obligation of SERVCO, enforceable against SERVCO by PUC in 
accordance with its terms; and 

(d) SERVCO has the necessary resources and expertise to acquire or perform the Services 
and Management Services. 

Section 6.02: Representations and Warranties of PUC 

PUC hereby represents and warrants to SERVCO as follows and acknowledges that SERVCO is 
relying on such representations and warranties in connection herewith: 

(a) PUC is a company, dllly organized, validly 13xisting and in good standing under the laws 
of th!'l ProVince of Ontario aild it has the rights, powers and privileges to execute and 
deliver thi~ Agree)lient and to perform its obligations hereunder; 

(b) the execution, delivery and performance of this Agreement has been duiy authorized by 
all necessary commission actions; and 

(c) thi.$ Agreemeµt ha.s been duly execµted ~nd delivered by PUC and constitutes a legal, 
valjd ~Jld bin,ding oblig<Jtion of PUC, enforceable against PUC by SERVCO in 
accordance with its terms. 
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CONFIDENTlAL 

Article Seven INDEMNIFICATION 

Section 7.01• Indemnification bv PUC 

The parti~s shall indemnify each other, and their respective officers and directors, from any 
losses, liabilities and damages (including taxes and telated penalfres) and ·ru.1 related costs artd 
expenses, including reasonable legal fees oil a solicitor a:nd client basis and expenses and costs of 
litigation, settlement, judgment, appeal, interest and penalties {"Losses") arising out of or 
relating to: 

(a) any claim by Advisors, customers or suppliers of a party arising from or related to this 
Agreement or t11e Services, prov~deci that such indemnity shall be without prejudice to 
any ciaim such party may have against the other party in connection therewith; and 

(b) any claim based on the personal or bodily injury (including death) or damage to property 
received or sustained by any reason of a:n:y act of omission, whether negligent or 
otherwise, to the extent caused by a party or that party's Advisor at any location of the 
party in the course of or in connection with the performance of the Services and 
Management Services. 

Section 7.02: Indemnification Procedures 

If any third party makes a claim covered by this Agreement again.?.t apy i.nde!Jl.I1\tee heretmder 
(an ''Inci.emnitee") with respect to which such Indemnitee intends to seek indemnification under 
this Agreement, such tndernnltee shaii give notice of such daim to the indemnifying Party (the 
"Indemnifying Pa'rcy";) -a.s soon as ptactlcable, including a brief description of the amoufit arid 
basis therefore', if known. Each Party shaH co-operate fully with the other Patty in its defence 'bf 
any such Claim. The indemnity obligations of an Indemnifying Party under this Agreement shall 
be conditional pn notice of the Claint having been provided al'ld the Indemnifying Party having 
had the opportunity' to consult with the ltidemnitee regarding the claim. Ah Irtdeni.nitee seeking 
indemnification hereunder in respect of a claim shall not settle such claim \.vithout prior approval 
of the lndemnitor. 
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CONFIDENTIAL 

Article Eight DEFAULT 

Section 8.01: Events of Default bv PUC 

The occurrence of ?llY one or more of the following events shall constitute a Default by PUC 
under this Agreement and shall constitute an Event of Defauit if such Default is not remedied 
prior to the expi,zy of the relevant notice period (if any) and the relevant cure period (if any) 
applicable to such Default as hereinafter set otit: 

(a) if PUC defaults in the payment of any amount due to SERVCO under this Agreement artd 
such default shall continue unremedied for sixty (60) days following notice thereof to 
PUCbySERVCO;and 

(b) if PUC fails in any material res_pect to perform or observe any of its other material 
obligations under this Agreement and such failure shall continue unremedi~d for ll.. penod 
of 60 days following notice thereof (giving particulars of the failure. in reasonable deta,il) 
from SERVC.0 to PUC ot S\lPh longer pei;:iod as may be reasqnal:>iy necessary to cure 
such failure (if:such faill!re is capaple ofbeh1g cur¢d), provided. that PUC: 

(i) proceeds w~th all due diligence to cure or cause to be cured such failure; and 

(ii) its proceedings can be reasonably e!{pected to cure or cause to be cured such 
failure within a reasonable time frame acceptable to SERVCO, acting reasonably. 

Section 8.02: Default by.SERVCO 

It shall constitute a Pefo.ult by SERVCO under this Agreement and shall constitute an Event of 
Default if s)ich Defa~tlt is not cured prior to the expiry of the relevant notice period (if any) and 
the relevant cure period (if.any) applicable to such Default as hereinafter set out: 

(a) if SERVCO defaults in the payrtiei1t of any amount to PUC 1mder this Agreement an,d 
such default shall continue umemedied for sixty (60) days following notice thereof to 
SERVCO by PUC; and 

(b) if SERVCO fails in any material respect to perform or observe any of its respective 
material obligations urider this Agreement, and such fa;ilure shall continue unr~m(fdied for 
a period of sixt y (60) days following n.otice thereof (giv!n:g pa.rticular$ t>f tl).e failure in 
reasonable detail) from PUC to SERVCO or Sl.lCh longer period as may be reasonably 
necessary to cure such failure (if it is capable ofl~eing cured), provided that SERVCO: 

(i) proceeds with all due diligence to cure or cause to be cpred such failure; and 

(ii) SERVCO's proceedings can be reasonably expected to ewe or cause to be cured 
such failure within a reasonable time frame acceptable to PUC, acting reasonably. 
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CONFlDENTIAL 

Artide Nine REMEDIES 

Section 9.01: Default Remedies 

(a) Unless otheiwise agreed to in writing, in the event PUC is in default under Section 
8.0i(a) and Section 8.0l(b), SERVCO may terminate this Agreement and all amounts 
payable by PUC hereunder shall become due arid payable forthwith; 

(b) Any dispute between the Parties in respect of Section 8.0l(b) and 8.02(b) shall be 
submitted to and be definitively settled by arbitration on the request of any Party pursuant 
to Section 11.02 of this Agreement; 

(c) While any dispute is being resolved by arbitration, the Parties shall continue to perfonn 
all obHgatio_ns under this Agreement with due diligence and shall c;ontinµe to comply 
with all terms of this Agreement; . . 

(d) If a Party has faiied to comply with the arbitrator's award or Q.ecision in accordance with 
said arbitrator;s award or ciecjsion, the other Party may tenninate this Agreement and all 
amounts owing by the Party to the other Party shall be due and payable and all properties 
of the other Party shall be returried forthwith; 

(e) The remedies in this section are expressly in lieu of any or all of the remedies, which may 
be available to each of PUC and SERVCO resulting from the furnishing, the failure to 
furnish or the qualit)r of any Services. Each of PUC and SERVCO hereby recognises and 
agrees that the J>a:rties will come together to establish a reasortabl~ remedy consistent 
with the intent of this Agreement, and the Parties further agree that PUC will receive no 
additional cornpensat1011 while establishing a reasonable re111edy. 

Section 9.02: Limitation of Liabilitv 

For breach or Default by SER,VCO under or related to this Agreement, SERVCO's entire 
aggregate liability, regardless of the form of action, whether based on contract or tort, including 
negligence and including, without limitation, the ftirnishing, the faihlre to furnish or the quality 
of illiY Services, shall in no event exceed the amount paid by PUC for the Services that is the 
subject of the claim. 

Section 9.03: No Conse9uential Damages 

In no event will SERVCO be liable to PUC, or PUC be liable to SERVCO for special, incidental, 
indirect or consequential loss or damage, lost business revenue, loss of profits, failure to realize 
expected profits or savings, or any damages or losses pursuant to claims brought by a third party 
(even if the Party causing such loss or damage has been advised of the possibility of same) in 
connection with this Agteemeht. 
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CONFIDENTIAL 

Arti~le Ten 'J'ER,MINATION 

Section 10.01: Termination 

This Agreement shall tenninate: 

(a) in accordance with the provisions ofSecticm 9.01; or 

(b) in accordance with Section 2,01 upon issuance of the six (6) month advance notice of 
termination. 

Section 10.02: Notice of Termination 

Any tennination hereof pursuant to Section 10.01 shall be by, written notice of the terminating 
Party. 
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CONFIDENTIAL 

Article Eleven GENERAL 

SectiOn lLOl: Force Majeure 

No Party shall be foible for a failure 01, delay in the performance of its obligations pursuant to 
this Agtee1nent: 

(a) provided ~hat such failure or delay could not have been prevented by reasonable 
precautions; 

(b) provided that such faihire ot delay cannot reason.ably be circi.U11vented by the non­
perfonning Party througl). the use bf aJtemate sources, woi;k arom1d pl~ns or other me<J,ns; 
and · 

(c) if and to the extent such failure or delay js ca1,1sed, di_rectly or inqirectJy, by fire., flood, 
earthquake, elements of nature or acts of God, acts of war, terrorism, riots, Civii disorders, 
rebeliions, strikes, lock outs or labour disruptions or revolutions in Canada, or any other 
simllar causes beyond the reasonable control of such Party, 

(each, a "Force Majeure Event"). Upon the occurrence of a Force Majeure Event, the non­
performing Party shall be excused from any further performance of those of its obligations 
pursuant to this Agreement affected by the Force Majeure Event only for so long as: 

(a) such Force Majeure Event continues; and 

(b) sue<h Party continues to use commercially re~sol).al;>le efforts to recommence performance 
whenever and to whateve.r extent p9ssibie without delay. 

The Party delayed by a Force Iyfajeure Event shall: 

(a) 

(b) 

immediately notify the other Parties by telephone (to be confirmed in writing within five 
(5) days of the inception of such delay) of the occurrence ofa Force Majeure Event; and 

describe iri reasonable detail the circuinstances causing the Force Majeure Event. 
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CONFIDENTIAL 

Section 11.02: Dispute Resolution 

If any dispute arjsing in relation to an evGnt of default under Section 8.0l(b) or Sei;;tion 8.02(b) 
or its implementation of Section 8.0l(b) or Section S.02(b) cannot pe resolved, by negotiation 
between the Pani~s, then the dispute ~hall be refo_rred to one arbitrator agreeable to and 
appo!I).ted by bqUJ Parties. I,f the PaJties cannot agree on one arblti;ator, the matter in dispute 
shall be referred to <! panel of three arbhratoi::s, otJ,e of w~foh sh~ll be appointed by PUC, brte 
appo~nteci PY $ER..VCO, and the tlillci appointed by t:Ae two arl;>itrators selected by the two 
Parties. The arhiJ:rator or arbitrators :shall recelve S\tch oral ahd written evidence as may be 
required to investigate the matter in dispute and to render a decision. The arbitrator shall be 
guided by tl:us agr~ement and the intent of this agreement. The decision of the arbitrator or 
arbitrators shall b~ provided in writing to all of the Parties no later than 30 days aftir the sole 
arbitrator or the thiid arbitrator has been appointed. The decision of the arbitrator or arbitrators 
shall be final and binding oh all of the Parties. 

Section li.03: Assignme_nt 

Neither Party shall, without the Approval of the other Party hereto, which may be arbltr.arjiy 
withheld in the sole discretion of either of them, assign or transfer its interest in this Agreet_nent. 
This Agreement shall be binding -~m the Parties and their respective successors and permitted 
assigns . Any purported assignment in contravention ofthis Agreement shall be void. 

Section 11.04: Notices 

All notices, requests, approvals? consents and other communicatl.ons required or permitted under 
this Agreement shall be in writing a~d adgresseci as follows: 

(a) If to SERVCO, 

COLLUS Solutions Corp 

Attn: Ch11ir of the :Board of Directors 
Fax: 705-445-8267 

Ifto PUC, 

Collingwood Public Utilities Commission 
Attn: Chair of the Commission 
Fax: 705-445-0791 

and shall be sent by fax and the Party sending such notice shall telephone to confirm ~eceipt. A 
copy of any such notice shall also be sent on the date such. notice is transmitted by fa~ by 
registered express mail or courier with the capacity to verify receipt of delivery. Any Party may 
change its address or fax number for notification purposes by giving th.e other Party notice of the 
ne\.v address or fax number and the date upon which it will become effective in accordance with 
the terms of this Agreement. A notice shall be deemed to have been received as of the next 
Business D ay following its transmission by fax . 
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Section 11.05: Severabilitv 

If any provisioi1 of this Agreement is held by a coitrt of competent jurisdiction to be 
tmenforceable or contrary to law, then the remaining provisions of tl1is Agreement, or the 
applit~tion of sµc;h provisions to persons or circumstanc~ other than those as to which it is 
invaff(l w unenforce~ble shall not be affected thereby, and each such provision of th1~ Agreement 
shall be val.id and enfor~eable to the extent gn_lllted by law.. If any claµ~e is <;lee_med 
unenforceable or contrary to law, the parties shall p.iter the saici ciause and this agreement to 
produce enforceai;>ility or compliance with law such that the intent of the original clause is 
maintained and stich change or .alteration may be established through the diSptite resolution 
clause in this agreel'nent. . · 

Section 1L06: Waiver 

No delay or omission by a P~y to exercise any right or pqwer it has tinder this Agreement or to 
object to the failure of any coven~nt of any other Party to be perfoil!led in: a timely an.d cqmpJete 
ma$~r, §hail 1rri.pair any such righ~. or power or be constro.~ci as a w11iver of any succee~Hng 
breach or any other covenant. Ali waivers mµst be in writing and signed by the Party waiving !'ts 
rights. 

Section 11.07: Entire Agreement 

This Agreeinent constitutes the entire Agreement among the Parties \.Vith respect to the Services 
or Management Services, and there are no other representations, understandings or agreements, 
either oral or written, between the Parties other than as herein set forth. 

Section 11.08: Amendments 

No amend.m¢nt t(), or change, waiver or discharge of, any provi~ion of this Agreement shall be 
valid unless in writing and signed by authorized representatives of each Party. 

Section 11.09: Governing Law 

This Agreement shall be governed by the laws of the Province of Ontario and the laws of Cami,da 
applicable then:in, exclµ_di!1g their rules governing conflicts of laws. The Parties hereby agree 
that the courts of the Province of Ontario shall have exclusive jurisdiction over disputes under 
th.is Agreement, and the Parties agree that jurisdiction and venue in such courts is appropriate 
and irrevocably attom to the jurisdiction of such courts. 
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CONFIDENTIAL 

Section 11.10: Survival 

The tenns of Section 7, Section 9 and Section 11 shall survive the expiration of this Agreement 
or tennination of this Agreement for any reason. 

Section 11.11: Third Party Beneficiaries 

Each Party intend.s that this Agreement shall not benefit or create any right or cause of action in 
or on behalf of any person or entity other than the Parties. 

Section 11.12: Covenant of Further Assurances 

The Parties agree that, subsequent to the execution and delivery of this Agreement and without 
any additional consideration, the Patties shall execute and deliver or cause to be executed and 
delivered any further legal instrnnients and perform any acts which are or may become necessary 
to effectuate the purposes of this Agreement and to complete the transactjons contemplated · 
hereunder. 
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CONFIDENTIAL 

COLLINGWOOD PUBLIC UTILITIES COMMISISON 

Per: 

Title: Chair of the Commission 

Date .J t..t ue... 1 

COLLUS SOLUTIONS CORP 

Per: 

Title: Chair of the Board of Directors 

Date __ ~---=u.-i:=-"-':1...""'<-"---'-1 .--, -==~:..:.· ""--"s,__ __ _ 

/ 
I , ___ ,. 
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On Aug 10, 2014, at 5:13 PM, "Leo Longo" <llongo@..airdbeilis.com> wrote: 

John; 

Further to our conversation with Sara this past Friday, I have considered whether the 
"Services Agreement" is still in force and effect. 

Based upon my review of the materials emailed to me that day and our discussion, I am 
of the opinion that the Agreement appears to be still in effect as: 

1) the Agreement seems to have contemplated automatic annual renewals; and 

2) no written notice of termination has ever been delivered as required under s. 2.01. 

Section 2.01 of the Services Agreement provided that, barring an earlier termination 
under the Agreement [pursuant to s. 10.01): 

1) the original term of the Agreement was up to and including January 1, 2004; and 

2) the term would automatically be extended for a further -period of one year 
unless a written notice was delivered six months prior to the end of renewal. 

Ifs. 2.01 intended to only grant one renewal extension to January 1, 2005, it would have 
clearly set that out. Rather, s. 2.01 speaks o.f "renewal" without an article preceding the 
word. Had the Agreement said "the" renewal, one would assume that that would have 
meant a single renewal period to January 1, 2005. Had the Agreement said "a" or "any" 
renewal, one would assume that many renewals were contemplated as one was 
required to give the 6 month termination notice before any particular annual renewal 
period was set to end. 

In the absence of the word "a", "the" and "any" before the word "renewal", one needs to 
give the clause a meaning that the ordinary reading of the words would bear. 

As noted above, it would have been so easy for the parties to have said that the term of 
the Agreement was only intended to be a maximum of two years if that w·as their 
intention. 

Further, if the Agreement was indeed only meant to be for a maximum of two years, why 
would one need to give a 6 month notice prior to the initial one time renewal period 
expiring? i.e. give notice to terminate the Agreement that would have beE;)n terminating 
anyways? 

The wording of s. 2.01 suggests to me that the contracting parties intended that the 
Agreement would be automatically extended on an annual basis unless the required 6 
month notice was provided. 
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Finally, the PUC and Coll us Solutions seem to have been behaving as if the Agreement 
was still in full force and effect. Annual payments have been made to Callus Solutions 
from 2003 to date. 

The March 1, 2012 "comfort letter" from the Mayor [Town] and Ed Houghton [CUS] to 
PowerStream implies that the Service Agreement is in place and that the Town intended 
to continue to purchase services as described in the Agreement. 

I see no basis or reason provided by Gaviller for its statement in its May 12, 2014 letter 
to CUS that the Service Agreement expired on January 1, 2005 ... other than presuming 
that they have interpreted s. 2.01 to have meant that. 

For the foregoing reasons, I believe that the Agreement intended to permit annual 
automatic renewals of its provisions unless a proper written termination notice was 
delivered. No such notice has ever been provided. 

Assuming the Agreement is still in effect, its current term expires on January 1, 2015. 

I have started to give consideration to what might be done under these circumstances. 

How can the Agreement be terminated? 

I - Section 10.01 

See s.10.01 of the Agreement which provides it may be terminated: 

1) in accordance with s. 9.01 [which refers to s. 8.01 which deals with the PUC 
defaulting]; or 

2) upon giving 6 months advance notice under s. 2.01. 

Assuming PUC has never defaulted [triggering 10.01(a)], the PUC or Collus Solutions 
can terminate the Agreement by giving notice under s. 10.01 (b ). Since the time for 
cancelling the agreement as of January 1, 2015 has passed without such written notice 
being served, any notice served now could only terminate the Agreement on January 1, 
2016. 

11 - Breach of Agreement 

Section 11 .08 provides that no amendments to the Agreement are valid unless made in 
writing and signed by the parties. 

You have advised that many changes have been made to the relationship between the 
parties over the past decade without any of it being written and signed. Services have 
been added and some dropped. While the parties may have carried on with such 
amended arrangements over the years, it appears that these changes were never 
formally documented as is required under the Agreement. 

Note that s. 11 .06 states that there will be no waiver of a party's rights and enforcement. 
Breaches of contract are not waived or be deemed to have been waived by 
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non-enforcement. 

I will stop here and await further instructions from you. 

Regards, 
LFL . 

<imageOOS.png> 

Leo F. Longo 
Cerlifred Specialist 
(Municipal Law: Loeal Government & Land Use 
Planning and DeveloPment) 

T 416.865.7778 
F 416.863.1515 
E; llongo@airdberlis.com 

Brookfield Place • 181 Bay Stree.t 
Suite 1800 •Box 754 

Toronto ON • M5J 2T9 • Canada 

www.airdberfis.com 
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----- Me$sage from John Brown <jbrown@collingw9od.ca> on Wed, 30 Jul 201414:48.:33 -0400 ---­

<Leo Longo <llongo@airdberlis.com :To 
<Sara Almas <salmas@collingwood.ca :cc 

... Re: I will be in Town this Friday :Subject 

Hi Leo 

Sarah is on vacation an,d I wanted to review with her yo\lr three emails before considering the 
need for a meeting with you. 

When she and can chat I will let you know the next steps 

Thanks 

John 

Sen~ from my iPhone 

On Jul 30, 2014, at 2:44 PM, "Leo Longo" <llongo@airdberlis.com> wrote: 
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July 31, 2012 

The Corporation of the Town of Collingwood 
Collingwood Utility Services Corp. 
Collus Power Corp. 
Collus Solutions Corp. 
Collus Energy Corp. 
P.O. Box 189 
43 Stewart Road 
Collingwood, ON 
L9Y 3Z5 

Re: Shared services agreements 

YOUR CURRENT CONNECTION 

Pursuant to the terms of a share purchase agreement dated as of March 6, 2012 between 
PowerStream Inc. (the "Purchaser"), The Corporation of the Town of Collingwood (the 
"Vendor"), Collingwood Utility Services Corp. (the "Corporation"), Collus Power 
Corp. ("Colins"), Collus Solutions Corp. ("Solutions") and Collus Energy Corp. 
("Energy") (the "Purchase Agreement"), the Vendor has agreed to sell, and the 
Purchaser has agreed to purchase, 50% of the Vendor's interest 'in the Corporation. 
Capitalized terms used and not otherwise defined herein have the meaning given to them 
in the Purchase Agreement. 

Section 4.3(5) of the Purchase Agreement requires the Parties to have reviewed and 
amended or confirmed the Service AgreementS as provided for in Section 6.3(8) of the 
Purchase Agreement as a condition to Closing. The Service Agreements provide for the 
provision of services to the Vendor and its subsidiaries or alternatively for the purchase 
of services from the Vendor, and include the following agreements: 

1. Computer rental agreement between Solutions and Collingwood Public Utilities 
Commission ("CPUC") dated December 3, 2003, as amended from time to time; 

2. Services agreement between Solutions and CPUC dated January 1, 2003, as 
amended by an amending agreement dated November 4, 2004; 

3. Services Agreement between Collus and Solutions dated December 18, 2002, as 
amended by an amending agreement dated December 17, 2003; 

4. Street lighting agreement between Collus and -Solutions dated January 1, 2003; 
and 

5. Street lighting agreement between Solutions and the Vendor dated January 1, 
2003. 

PowerStream Inc. 
161 Cityview Boulevard, Vaughan, ON L4H OA9 Tel: 905-417-6900 Fax: 905-532-4505 www.powerstream.ca 
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Each of the Vendor, the Corporation, Collus, Solutions and Energy represent and warrant 
that all Service Agreements entered into between the Corporation, the Vendor, Callus, 
Solutions, Energy and any of their respective Affiliates are described in this letter 
agreement and as at the date of this letter agreement, there ate no other Service 
Agreements between such parties. 

The Parties acknowledge and confirm that there is considerable work involved in 
assessing the appropriate costs and conditions for the provision of services as set out in 
the Service Agreements. The Parties hereby waive the fulfillment of the condition 
precedent set out in Section 4.3(5) of the Purchase Agreement and agree that all of the 
Service Agreements will be reviewed and amended, or shall cause all Service 
Agreements to be reviewed and amended, as necessary, within 12 months of the Closing 
Date, in order to comply with the following terms and conditions: 

(a) All services provided by the Corporation to the Vendor and its subsidiaries 
shall be on a fully allocated cost, plus a return on equity equal to 
the weighted average cost of capital allowed for local distribution 
companies by the OEB; 

(b) All services purchased by the Corporation from the Vendor and its 
subsidiaries shall not exceed the fair market value of such services; 

(c) The terrn of each Service Agreement shall be for a period of 5 years; 

( d) Each Service Agreement shall be reviewed annually and the Parties shall, 
or shall cause the _parties to the applicable Service Agreement (the "SA 
Parties") to, agree upon the revised cost of services to be provided 
pursuant to such agreement. If the Parties or the SA Parties are unable to 
agree upon the cost of services, the cost of services provided pursuant to 
the applicable Service Agreement shall increase by an amount equal to 
3.5% of the cost of services for the prior year; and 

(e) The Service Agreements shall continue in force unless the SA Parties 
mutually agree in writing to extended or terminate such Service 
Agreement. 

Irrespective of the date of any particular amending agreement for a Service Agreement, 
the Parties agree that all such amendments shall be effective as of January 1, 2013. 

If the SA Parties are not able to agree upon the initial cost of services, the Parties shall 
select or cause the SA Parties to select, an Independent Accounting Firm to resolve the 
dispute by conducting an independent review and verification of the proposed cost of 
services. The Parties agree that the procedures set out in Section 2.7(f) and (g) of the 
Purchase Agreement shall apply, mutatis mutandis, to any dispute between the SA Parties 

PowerStream Inc. 
161 Cityview Boulevard, Vaughan, ON L4H OA9 Tel: 905-417-6900 Fax: 905-532-4505 www.powerstream.ca 

(-~ - ) 
......... · 
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in respect of the cost of services payable pursuant to a Service Agreement and shall cause 
the SA Parties to comply with such requirements accordingly. 

Yours truly, 

POWERSTREAM INC. 

&/lv '(c~ 
Dennis Nolan 

Executive Vice-President, 
Corporate Services and Secretary 

ACCEPTED AND AGREED this __ day of _______ ~ 2012. 

THE CORPORATION OF THE TOWN OF COLLINGWOOD 

Name: Sandra Cooper 
Title: Mayor 

Name: Sara Almas 
Title: Clerk 

COLLINGWOOD UTILITY SERVICES CORP. 

Per: 
Name: 
Title: 

Name: 
Title: 

PowerStream Inc. 
161 Cityview Boulevard, Vaughan, ON L4H OA9 Tel: 905-417-6900 Fax: 905-532-4505 www.powerstream.ca 
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YOUR CURRENT CONNECTION 

in respect of the cost of services payable pursuant to a Service Agreement and shall cause 
the SA Parties to comply with such requirements accordingly. 

Yours truly, 

POWERSTREAM INC. 

Dennis Nolan 

Executive Vice-President, 
Corporate Services and Secretary 

ACCEPTED AND AGREED this __ day of ________ ., 2012. 

THE CORPORATION OF THE TOWN OF COLLINGWOOD 

Per. LL ft._a,~ 
/ Name: Sandia~_: 

Title: Mayor 

Per:~--~ 
N~!= 
Title: Clerk 

Name: 
Title: 

Name: 
Title: 

PowerStream Inc. 
161 Cityview Boulevard, Vaughan, ON L4H OA9 Tel: 905-4.17-6900 Fax: 905-532-4505 www.powerstream.ca 
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Title: ?\2..e <s 1 c_ co 

Name: 
Title: 

Name: 
Title: 

Name: 
Title: 

S 
Po~er 

tream 
YOUR CURRENT CONNECTION 

PowerStream Inc. 
161 Cityview Boulevard, Vaughan, ON L4H OA9 Tel: 905-417-6900 Fax: 905-532-4505 www.powerstream.ca 
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-, 

John Brown 

From: 
Sent: 
To: 

Leo Longo (llongo@airdberlis.com] 
Tuesday, April 07, 2015 1 :22 PM 
John Brown 

Subject: SSA- July 31 , 2012 PowerStream Letter PRIVILEGED & CONFIDENTIAL 

John; 

We have discussed the above-captioned letter and our firm's draft privileged and confidential memo dated 
March 26, 2015. 

The memo reports on the legal status of the July 31 , 2012 letter. While acknowledging that the Town is open to 
take the position that the letter is merely a non-enforceable "agreement to agree", it cautions against taking 
that position . Not apparently factored into that advice are some of the matters discussed below. 

In our discussion last week with Sara, she advised that the import of signing the July 31 , 2012 letter was never 
discussed with her. She believed that the Town, in signing the letter, simply waived compliance with 4.3(5) of 
the Purchase Agreement. .. but was not amending the SSA. 

As was noted by Ron in the memo, the July 31, 2012 letter spoke to: 

i) the parties undertaking a review and amendment of 5 agreements, including the SSA, within a 12 
month period. No such review occurred; 

ii) the fact that "there is considerable work involved in assessing the appropriate costs and conditions 
for the provision of services as set out in the Services Agreements". No such work or assessment has been 
undertaken; and 

iii) that each of the 5 agreements was to be reviewed annually by the parties "to agree upon the revised 
cost of services to be provided pursuant to such agreement". No such annual reviews have been undertaken. 

All of this will no doubt be taken into consideration when determining whether that letter constitutes a binding 
contract. 

In determining what course of action to recommend to the Town respecting the SSA, you have advised that: 

i) you have commissioned a Phase 2 consultant's report respecting the cost savings that might be 
realized by the Town assuming direct control over the provision of services currently supplied by 
Solutions to the Town pursuant to the SSA. You believe that substantial annual cost savings ($500,000) 
and other public benefits would accrue to the Town in so doing; 

ii) you have also requested that the Town's labour lawyers provide an opinion on the financial 
ramifications and liability exposure of the Town terminating the SSA from an employment law 
perspective. That opinion has yet to be received; and 

iii) Ron Clark has advised that if the Town were to attempt to terminate the SSA and PowerStream was 
successful in persuading a court or arbitrator that the July 31 , 2012 letter constituted a binding and 
enforceable legal agreement extending the SSA's term to December 31 , 2017, the Town financial 
exposure might be in the range of $1 ,700,000 [or otherwise calculated based upon a cost-based 
approach plus a "return on equity"]. 

At this juncture and up to July 1, 2015, the Town will be considering whether it will serve a notice on Solutions 
respecting the termination of the SSA on December 31, 2015. During this period you will be meeting with Town 

1 
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staff and with reps from PowerStream and Solutions ... and an opportunity exists to negotiate an exit strategy 
from the SSA that might be agreeable to all parties concerned . As these discussions occur it would be prudent 
for the Town not to be seen as having a final position as to whether the July 31, 2012 letter constitutes a 
binding agreement. Rather, at most that issue should be said to be under active review and consideration by 
the Town's lawyers. 

Possible outcomes to be explored during those discussions include: 

i) terminating the SSA as of December 1, 2015; 

ii) renegotiating the actual services to be provided by Solutions under the SSA [and related Town costs 
for same] for any agreed-upon period of time between now and December 31 , 2017; 

iii) maintaining the status quo. 

Which outcome to be pursued will be based upon those discussions and weighing all of the advice the Town 
has or will be receiving in the coming days from its consultants and legal counsel. 

Recognize that there are discrete buy-sell provisions in the shareholders' agreement between the parties that 
would allow either PowerStream or the Town to put the other party to their election to either buy or sell their 
shares to the other at a fixed price. These provisions are now in effect to my knowledge [as the contractual 
"standstill" period has expired]. It is speculative as to whether the Town's final position on whether to terminate 
the SSA might prompt PowerStream to initiate the buy-sell process. The "threat" of such provisions being 
invoked is now a constant concern going forward and will loom over any future discussions the Town and 
PowerStream may have on any matter. 

A matter that I find troubling is that the Town has had a Purchasing By-law No. 2006-42 throughout this period 
and that: 

i) between the adoption of this by-law in 2006 and the PowerStream deal in 2012, the Town has been 
annually paying Solutions for services without adhering to the tender and procurement provisions of said By­
law; 

ii) it appears that no consideration was given to Purchasing By-law No. 2006-42 and its requirements 
when the various PowerStream agreements were entered into; and 

iii) it appears that no consideration was given to Purchasing By-law No. 2006-42 and its requirements 
when the Mayor and Clerk signed the Town's acceptance and agreement to the July 31 , 2012 PowerStream 
letter. · 

Any consideration of what course of action the Town will now pursue respecting the SSA should be taken, in 
part, in full consideration of and compliance with Purchasing By-law No. 2006-42. 

I hope this assists. 

Regards, 
LFL 

Leo F. Longo 
Certified Specialist 
(Municipal Law: Local Government & Land Use Planning and Development) 

T 416.865.7778 
F 416.863.1515 
E llongo@airdberlis.com 
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Toronto ON• M5J 2T9 •Canada 
www.airdberlis.com 

AIRD & Bmws LI.P 
~~~-

This message may contain confidential and/or privileged information and is intended only for the individual 
named. If you are not the named addressee you should not disseminate, distribute or copy this email. Please 
notify the sender immediately by email if you have received tl1is email by mistake and delete this email from 
your system. Aird & Berlis LLP may monitor, retain and/or review email. Email transmission cannot be 
guaranteed to be secure or error-free as information could be intercepted, corrupted, lost, destroyed. arrive 
late or Incomplete, or contain viruses. Neither Aird & Berlis LLP nor the sender, therefore, accepts liability for 
any errors or omissions in the contents of this message, which arise as a result of email transmission. 

Any advice contained in this communication, including any attachments. which may be interpreted as US tax 
advice is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties 
under the Internal Revenue Code; or (ii) promoting, marketing or recommending to another party any 
transaction or matter addressed in this communication. 

~Please consider the environment before printing this email. 

3 

CJI0008820 



CJI0008820 
r -· I I. 



CJI0008820 

-------- ---
---~-----~-----------------------------~--·- ~--·-----------

I /-

DRAFT 

AIRD & BERLIS LLP 

Barristers and Solicitors 

MEMORANDUM 
Privileged and Confidential 

TO: 

FROM: 

DATE: 

RE: 

The Town of Collingwood (the "Town") 

Aird & Berlis LLP ("A&B") 

March 26, 2015 

Services Agreement between Collingwood Pu 
Collus Solutions Corp. ("Collus") dated Jan 
Agreement dated November 4, 2004 (the " -
Potential Termination 

I. Introduction 

lilies Commission ("CPU") and 
03, as amended by an Amending 

eement"): Considerations re 

A document entitled "Collingwood Pul:J · : s: Service Agreement Review" (the "Review") dated 
December 22, 2014 and updated Februa by True North Consultants, Inc. and Beacon 2020 
Inc., prepared at the direction of the To mu I council, contains an independent operational 
review of the Services Agreement. The sta • urpoS'e e review was to determine whether or not 
the agreement provided value-for-money to t -ow . rs in light of certain determinations of 
the auditors of CPU that the Services Agree · · mate - at January 1, 2005. The Review 
contains a recommendation that the Services A nt be ter nated before June 1, 2015 following 
giving of notice and expiry of a six-month notice pe 

Pursuant to 
6, 2012 b 

share purchase agreement . e "Purchase Agreement") dated as of March 
Inc. (the "PowerStream ' , the Town, Collingwood Utility Services Corp. 
·n subsidiaries of the Corporation (including Callus), PowerStrearil 

' • e Corporation. The Purchase Agreement contains certain obligations 
(the "Co 
purchased ' 
with respect to - ervices Agr nt. 

You have asked A 
any issues~ relation 
Services Agreement. 

hether the provisions of the Purchase Agreement would create 
s contained in the Review with respect to the termination of the 

(a) Was the Services Agreement amended as part of the PowerStream share purchase 
transaction? 
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(b) If so, does CPU still have the right to terminate the Services Agreement on six-months' 
notice? 

(c) What are the implications if CPU or the Town were to terminate the Services 
Agreement? 

In addressing the above, we have reviewed the Services Agreement, the Review, the Purchase 
Agreement, and ancillary and related documents stemming from the purchase and sale contemplated 
by the Purchase Agreement. 

II. Conclusions 

(a) 

(b) If so, does CPU still have the right to terminate the Services Agreement on six-months' 
notice? The answer to this question depends on: 

(i) 

(ii) if so, whether the wording "the term of each Service Agreement shall be for a 
period of 5 years;" meant that the Service Agreement's term should run for five 
years following the effective date of the amendment (January 1, 2013). 

On balance, we are not comfortable_sa in that the . Town would have a wmmn 
argument before an arbitrator or court.:/ If PowerStream's arguments were to be 
accepted by the Town or prevail in a dispute resolution proceeding, CPU would not have 
the right to terminate the Services Agreement on six-months' notice. 
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Ill. 

The July 31 Lette a. ears to have amended the Services Agreement such that the term 
of the Services Agreement shall end on December 31 , 2017, and the Services 
Agreement shall continue in force unless the parties to the Services Agreement mutually 
agree in writing to extend or terminate the Services Agreement. 

(c) What are the implications if CPU or the Town were to terminate the Services 
Agreement? 

If CPU were to improperly terminate the Services Agreement, and thereby default in the 
payment of any amount due to Callus under the Services Agreement or fail in any 
material respect to perform or observe any of its other material obligations, then 
provided such defaults were not properly remedied: 

(i) all amounts payable by CPU under the Services Agreement would become 
immediately due; and 

(ii) CPU would receive no additional compensation from Callus while Collus and 
CPU came together to establish a reasonable remedy consistent with the intent 
of the Services Agreement. 

The annual base cost payable by CPU under the Services Agreement (s. 5.01) is 
$670,000, subject to annual adjustment or, failing agreement on such adjustment, a 
3.5% per annum increase. Using that number, CPU's exposure upon termination could 
be in the range of $1 ,700,000 or so. This is based on a new five year term that 
commenced on January 1, 2013 of which approximately 2.5 years remain. Note, 
however, that t_he payment calculation would likely be based on the ter1JJ.s-6t1he\July 31 
Letter. That letter provides for a cost-based approach plus a returnc· 6n equity./ Thus, 
CPU's exposure may differ following a calculation with those figures. -.-~-/ 

/)/ 
Services Agreement · · 

A. Term of the Services Agreement 

The term of the Services Agreement is set out in Section 2.01 of the Services Agreement: 

Unless terminated in accordance with Section 10.01 of this Agreement, the term of this 
Agreement shall be from the Effective Date to and including January 1, 2004 and the 
term shall be automatically extended for a further period of one (1) year unless either 
Party gives notice in writing that the Agreement is not to be extended on the date which 
is six (6) months prior to the end of the term, or the end of renewal as the case may be. 
[Emphasis Added] 

Page 3 of the Review notes that "according to the CPU auditor the Agreement ended January 1, 2005". 
This interpretation may be correct in terms of the strict wording of the Services Agreement, which 
appears to contemplate only a one year extension in the absence of a termination notice. (However, 
the reference to six months prior to the end of the renewal only has meaning in the context of a renewal 
beyond such one year extension.) 

However, it appears that the parties considered the Services Agreement to be in force following 
January 1, 2005. Monthly payments continued to be made and, at the time that the Purchase 
Agreement was entered into, the assumption certainly appeared to be that the agreement was in force 
since it was specifically contemplated in the Purchase Agreement that the Services Agreement be 
amended. 
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Further, a letter dated March 1, 2012 from the Town and Celius to PowerStream sets out a non-binding 
statement of intention that the Town of Collingwood will continue to purchase the services as described 
in the Services Agreement and that amendments to the Services Agreement contemplated by the 
Purchase Agreement will be made such that the Services Agreement is in compliance with the Affiliate 
Relationships Code of the Ontario Energy Board. 

B. Consequences of Improper Termination 

If CPU were to improperly default in the payment of any amount due to Collus under the Services 
Agreement or were to fail in any material respect to perform or observe any of its other material 
obligations, then provided such defaults were not properly remedied: 

(i) Collus would be entitled, pursuant to Section 9.01 of the Services Agreement, to 
terminate the Services Agreement; 

(ii) all amounts payable by CPU under the Services Agreement would become immediately 
due; 

(iii) any dispute between CPU and Collus would be settled by final and binding arbitration; 
and 

(iv) CPU would receive no additional compensation from Collus while Collus and CPU came 
together to establish a reasonable remedy consistent with the intent of the Services 
Agreement. 

The annual base cost payable by CPU under the Services Agreement (s. 5.01) is $670,000, subject to 
annual adjustment or, failing agreement on such adjustment, a 3.5% per annum increase. Using that 
number, CPU's exposure upon termination could be in the range of $1 ,700,000 or so. This is based on 
a new five year term that commenced on January 1, 2013 of wh~'ch a proximately 2.5 years remain. 
Note, however, that the payment calculation would like't-:be158Sed on t terms of the July 31 Letter. 
T~at letter provides for ~ cos~-based approach plus a/fe~. Thus, PUC's exposure may 
differ following a calculation with those figures . I 
IV. Purchase Agreement . 

The Purchase Agreement, which was entered into on March 6, 2012, contemplates the amendment of 
the Services Agreement. 

Section 4.3 of the Purchase Agreement states: 

The obligations of each of the Parties to complete the Transaction shall be subject to 
fulfilment of all of the following conditions on or before the Closing Date: 

[ ... ] 

(5) the Parties will have reviewed and amended or confirmed the Service 
Agreements, as provided for in Section 6.3(8). 

Section 6.3 (8) of the Services Agreement states: 

Service Agreements. During the Interim Period, the Vendor, the Purchaser and the 
Corporation will agree to amend the Service Agreements in respect of ongoing 
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obligations with respect to the Corporation and the Subsidiaries p( will have confirmed 
the acceptability of the Service Agreements in their current form./ ------

V. July 31 Letter 

On July 31 , 2012, the transactions contemplated by the Purchase Agreement were completed. 
Additionally, on July 31 , 2012, Powerstream sent the July 31 Letter to the other parties to the Purchase 
Agreement. 

The July 31 Letter defines 'Services Agreements' to include the services agreement between Callus 
and CPU dated January 1, 2003, as amended by the amending agreement dated November 4, 2004. 

In the July 31 Letter, the parties agreed to: 

"[ ... ] waive fulfillment of the condition precedent set out in Section 4.3(5) of the 
Purchase Agreement and agree that all of the Service Agreements will be reviewed and 
amended, or shall cause all Service Agreements to be reviewed and amended, as 
necessary, within 12 months of the Closing Date, in order to comply with the following 
terms and conditions: 

[ ... ] 

(c) The term of each Service Agreement shall be for a period of 5 years; 

(d) Each Service Agreement shall be reviewed annually and the Parties shall, or 
cause the parties to the applicable Service Agreement (the "SA Parties") to, 
agree upon the revised cost of services to be provided pursuant to such 
agreement.[ ... ] 

(e) The Service Agreements shall continue in force unless the SA Parties 
mutually agree in writing to extended [sic] or terminate such Service Agreement 

Irrespective of the date of any particular amending agreement for a Service Agreement, 
the Parties agree that all such amendments shall be effective as of January 1, 2013. 

The July 31 Letter, which was accepted and agreed to by the parties to the Purchase Agreement, is 
arguably a legally binding contract in which the parties: 

(i) waived the condition precedent in Section 4.3(5) of the Purchase Agreement to review or r; 
amend the Services Agreement prior to the Closing Date (as such term was defined in the 

Purchase Agreement); and . . _ - -------·-·- "., .Jv-lj 51\ 1'2---

(ii) agreed to amend the Services Agreement to have, effectiv~afii.Jary 1,]_9..13? a term of five (5) 
years and to continue in force unless mutually agreed to in-writing to-extend or terminate the 
Services Agreement. 

PowerStream would likely argue that the July 31 Letter sets out the terms and conditions of the 
amendments with sufficient certainty that the letter has the legal effect of amending the Service 
Agreement. They would also likely argue that the new term of five years is intended to run from the 
date of the amendment, i.e. January 1, 2013. 

It is open to the Town to take the position that the terms_qf the ·sufy.31 Lett~r · a~e not ~ufficiently certain , 
and that they merely amount to a non-enforceable __ ''..agreement to agree". -p:ie wording of the July 31 

__,,- ~-- _..,...r ,., ............ -:___ ___ ___.. 
/ 

.//,./ 

/ 
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Letter itself acknowledges that "there is considerable work involved in assessing the appropriate costs 
and conditions for the provision of services as set out in the Services Agreements". 
On balance, we are not comfortable saying that the Town would have a winning argument before an 
arbitrator or court. If PowerStream's arguments were to be accepted by the Town or prevail in a 
dispute resolution proceeding, CPU would not have the right to terminate the Services Agreement on 
six-months' notice. 

22177153.2 
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Town of Collingwood 

Water and Wastewat er Services Review 

April 28, 2015 - CONFIDENTIAL 

1 Background 

On January 1, 2004 with the changes in the Municipal Act, the water utility commission became a municipal 

services board. The municipal services board known as the Collingwood Public Utilities Services Board (CPUSB) 

was given a new mandate by the Town of Collingwood in 2012 through By-law 2012-096 with responsibility for 

operating and maintaining the Town's wastewater systems in addition to the water systems. The 

representation, mandate and limitations of the CPUSB were defined in By-law 2012-096 and further updated in 

By-Law 2015-006. 

In 2012, 50% of the hydro shares were sold to PowerStream to form the new entity Collus PowerStream as well 

as its subsidiaries including Collus PowerStream Solutions (Collus Solutions), established under the Business 

Corporations Act. Coll us PowerStream Solutions and the CPUSB share a number of services. 

The purpose of this review was to assess the current water and wastewater operations as part of the overall 

operational review of the Town's operations and make recommendations for improvement. This report 

identifies the key issues and recommendations respecting water and wastewater. It does not address 

implementation and the respective issues that would need to be resolved as part of the implementation 

process. 

1.1 Municipal Act - Delegation Limitations 

In a report entitled "Good Governance in Restructuring Water Supply: A Handbook," Commissioned by the 

Federation of Canadian Municipalities, "Improving governance can lead to more efficient and cost-effective 

service provision,service levels more attuned to users' preferences, and increased responsiveness to changing 

conditions and public needs." Some of the advantages identified by a utility that is owned and operated by a 

municipal government include: 

• Clear and direct accountability exists through municipal council; 

• Results in coordination with other municipal activities (e.g. road repair) and policies; and 

• Creates opportunities for economies of scale. 

In the past Municipalities established separate utilities to deliver water and wastewater to facilitate the transfer 

of assets and a "business" approach to service delivery. The utilities were financially stand alone entities. 

Revenues are from user fees rather than taxes and reserves were dedicated. Full cost recovery over asset 

lifecycle was easier to implement under a municipal board approach. Changes to the Municipal Act broaden the 

powers of municipalities to directly assess "utility" charges to users and have service agreements and financial 

arrangements with other municipalities and private sector organizations. Many municipalities found that public 

accountability was weakened and now the directly managed municipal utility is the most widespread business 
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model for water and wastewater services in Canada. The benefits of separate utilities and municipal service 

boards for water and wastewater service deliver are generally no longer as significant as in the past. 

It is important to understand and note the limitations of the Town's delegation of water and wastewater to the 

CPUSB. Under Municipal Act, Section 23.4 the Town continues to be ultimately responsible for financing capital 

and operating costs and dealing with property matters as if it has direct control. The existing watermain 

easement is an example of a property matter that should remain the Town's responsibility . The following is the 

excerpt from the Municipal Act: 

Effect of delegation to municipal service boards 
23.4 (1) When a municipality has delegated a power or duty to a municipal service board, the municipality may 

provide that any existing by-law or resolution of the municipality that relates to the delegated power or duty is, to the extent 
it applies in any part of the municipality, deemed to be a by-law or resolution of the municipal service board. 2006, c. 32, 
Sched. A, s. 15. 

Limitation 
(2) If a municipal service or activity is under the control and management of a municipal service board, nothing in 

this Act or a by-law made under this Act, 

(a) authorizes the municipal service board to provide for the financing of the municipal service or activity otherwise 
than by fees and charges under Part XII (Fees and Charges) unless the municipal service board has the consent 
of the municipality to do so; 

(b) removes from the municipality its power to finance the capital and operating costs of providing the service or 
activity as if the municipality had control and management of the service or activity; or 

(c) removes from the municipality its power to deal with real and personal property in connection with the service 
or activity as if the municipality had control and management of the service or activity. 2006, c. 32, Sch ed. A, 
s. 15. 

1.2 Standard Duty of Care 

The Safe Drinking Water Act, 2002, (SWDA)Section 19 requires that individuals with decision-making power over 
a water system exercise a level of care, diligence and skill and that they do so competently, with honesty and 
integrity. The responsibility for meeting the standard duty of care extends to members of Council and senior staff 
at the Town (as the Owner) and the CPUSB and staff (as the Operator). It is also important to note that under 
SWDA Section 14 members of Council and Town staff (as the Owner) are not relieved of this responsibility even if 
the operations are delegated to a third party. Excerpts of the SWDA Sections 19 and 14 are presented below for 
further detail. 

SDWA Section 19 - Standard of care, municipal drinking water system 

19. (1) Each of the persons fisted in subsection (2) shall, 

(a) exercise the level of care, diligence and skill in respect of a municipal drinking water system that a reasonably 
prudent person would be expected to exercise in a similar situation; and 

(b) act honestly, competently and with integrity, with a view to ensuring the protection and safety of the users of the 
municipal drinking water system. 2002, c. 32, s. 19 (1). 

Same 
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(2) The following are the persons listed for the purposes of subsection (1): 

1. The owner of the municipal drinking water system. 

2. If the municipal drinking water system is owned by a corporation other than a municipality, every officer and 
director of the corporation. 

3. If the system is owned by a municipality, every person who, on behalf of the municipality, oversees the accredited 
operating authority of the system or exercises decision-making authority over the system. 2002, c. 32, s. 19 (2). 

Offence 

(3) Every person under a duty described in subsection (1) who fails to carry out that duty is guilty of an offence. 
2002, c. 32, s. 19 (3) . 

Same 

(4) A person may be convicted of an offence under this section in respect of a municipal drinking water system 
whether or not the owner of the system is prosecuted or convicted. 2002, c. 32, s. 19 (4) . 

Reliance on experts 

(5) A person shall not be considered to have failed to carry out a duty described in subsection (1) in any circumstance 
in which the person relies in good faith on a report of an engineer, lawyer, accountant or other person whose professional 
qualifications lend credibility to the report. 2002, c. 32, s. 19 (5). 

SDWA Section 14 (2)- Delegation ofDutv 

(2) If an owner of a drinking water system enters into an agreement with an accredited operating authority, the 
owner may, in the agreement, delegate a duty imposed on the owner under this Act to the accredited operating authority. 
2002, c. 32, s. 14 (2) . 

Exception 

{3) A delegation referred to in subsection {2) shall not relieve the owner of the drinking water system from the duty 
to comply with section 19 or the duty, 

(a) to ensure that the accredited operating authority carries out its duties under this Act and the agreement in a 
competent and diligent manner while it is in charge of the system; and 

(b) upon discovery that the accredited operating authority is failing to act in accordance with clause (a), to take all 
reasonable steps to ensure that the operation of the system complies with the requirements under this Act. 2002, c. 32, 
s. 14 (3). 

1.3 CPUSB Organization Chart 

The 2013 CPUSB organization chart including staff levels is shown below. The Board membership has since been 

updated to reflect the recent changes made by Council in 2015. However, the executive management remains 

as shown headed by the Chief Operating Officer (COO) who reports to the Collingwood Public Utilities Board. 
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Figure 1- Organization Chart 

•. stores 

l e ~i'ployee 

Administration services including human resources (HR) and financial services are provided by Callus Solutions 

through a shared services agreement that is currently under review. The HR Manager and the Chief Financial 

Officer (CFO), who are both Collus PowerStream Solutions employees, also hold Executive Management 

positions at the CPUSB and report to the COO and the Board which is not an ideal situation since there may be 

conflicting objectives between Callus PowerStream Solutions and the CPUSB. 

All water treatment and distribution employees are CPUSB staff and are members of the International 

Brotherhood of Electrical Workers (IBEW) which evolved through the affiliation with Hydro. Wastewater 

treatment employees are Town staff but report to CPUSB for operations. The activities related to the 

wastewater collection system are performed by the Town's Public Works Department employees under the 

direction of the Public Works Director. These employees also undertake winter maintenance activities during the 

winter months. Wastewater collection employees are Canadian Union of Public Employees (CUPE) members but 

the wastewater treatment employees are not unionized. 

All water treatment and distribution employees are CPUSB staff and are members of the International 

Brotherhood of Electrical Workers (IBEW) which evolved through the affiliation with Hydro. Wastewater 

treatment employees are Town staff but report through the Wastewater Services Manager to the COO of the 

CPUSB on operations related matters. There is generally no dedicated wastewater collection staff. The activities 

related to the wastewater collection system are undertaken by the Town's Public Works Department staff as 

part of their overall duties, under the direction of the Public Works Director. The benefit of t his arrangement is 

the staff opt imization. Employees perform wastewater collection system maintenance as well as other functions 
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e.g. winter road maintenance thereby reducing staff costs. These employees are Canadian Union of Public 

Employees (CUPE) members but the wastewater treatment employees are not unionized. 

1.4 Water & Wastewater Systems Summary 

The water and wastewater system customers and volumes are provided are noted in Table 1-1. This indicates 

that the average water consumption per residential customer is approximately 164 m3 per year. This is below 

the annual average of approximately 180m3 that is typical of many systems and is attributed in part to the 

conservation programs and low level of water loss indicated in Table 1-3. The wastewater volume treated in 

2013 is significantly higher than the water volume consumed by customers. This suggests that the level of inflow 

and infiltration into the wastewater system is quite high. 

Table 1-1: Customers and Volume 

2013 Customers Water Wastewater 

Residential 9,203 8509 

Non-Residential (ICI) 716 560 

Total 9,919 9,069 

I 
Water Consumption (m3} 20U 

~ 

2013 

Residential 1,507,321 

Non-Residential (ICI) 853,367 

Total - 2,360,688 

Wastewater Volume (m3) 2012 2013 

Residential 

Non-Residential (ICI) 

Total 6,247,923 6,505,420 

Table 1-2: Water & Wastewater Systems 

2013 W& WW Syst~ms Water Wastewater 

Treatment RA Baker Membrane ) 31.14MLD Conventional WWTP (UV) J 

Elevated Storage 1 1 I I I 
Reservoirs 2 1 I I I I 

Boosters /SPS 2 ! I I 7 I I 
Mains (km) 157 J I I 92 I 
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The CPUSB 2014-2016 Business Plan indicates that the per capita water consumption is approximately 170 litres 

per capita per day as shown in Table 1-3. Using the 2011 Census population of 19,241 and the 2013 residential 

water consumption, the per capita consumption appears to be higher than estimated at approximately 215 per 

capita per day. 

Table 1-3: Water Programs 

2013 & 2014 Water P.rograms .. No. 
lnfrast. Leak Index (Ill) I 1.99 

Low Flush Toilet Rebates I 132 

Quench Buggy Events I 15 

Per Capita Comsumption (lpd) 170 

Backflow Prevention I 
Source water risk management 

The Collingwood Water Treatment Plant (WTP) capacity is approximately 31,140 m3 per day as noted in Table 1-

4. A significant portion (approximately 42%) of the capacity is utilized by other municipalities based on service 

agreements with the CPUSB. Regarding current usage the Town of Blue Mountain uses approximately 13% of 

the volume currently produced but contributes 10% of the revenues and New Tecumseth uses approximately 

35% but contributes only 19% of the revenues. This may suggest that revenues should be higher. A review of 

these service agreements was not completed as part of this study to confirm whether or not the charge to each 

municipality considers the full cost of supplying water and wastewater including, but not limited to future asset 

replacement, etc. However information provided by CPUSB staff indicated the following: 

• Currently, Collingwood's agreement with the Town of Blue Mountains provides that they be billed for a 

minimum of 4,000 m3/day. They have requested that this minimum be reduced to 1,000 m3/day. This 

results in a decrease of approximately $300,000 in revenues; 

• The Town of Blue Mountain agreement was recently updated and awaiting ratification. The agreed 

consumption rates under the revised agreement are the same as those charged to customers in the 

Town of Collingwood customers; 

• The Municipality of New Tecumseth is charged a fixed fee for a maximum volume whether or not the 

full volume is taken (i.e . a take or pay charge) under the current agreement. This agreement evolved 

from earlier agreements developed by the Province of Ontario and does not include full cost recovery; 

• The Devil's Glen charges under the agreement include a mark-up on materials and labour (twice the 

hourly rate); 

• The CFB Meaford agreement is similar to the Devil's Glen agreement plus an additional 35% mark-up on 

labour; and 

7 DFA Infrastructure International Inc. 

CJI0008820 



Town of Collingwood 

Water and Wastewater Services Review 

April 28, 2015 - CONFIDENTIAL 

• The CPUSB also provides process water (i.e. non-potable water) to large industries generating annual 

revenues of approximately $150,000. These industries worked with the CPUSB to establish the non­

filtered water source. 

Table 1-4: WTP Capacity Volumes & Revenues 

,, '~ ' 
- ~. 

% ~f :~ Anriual Annual 
Muoicipality 

Usage.m
3 

_Cai:iacify 
% Usage 

Revep ues 
% Revenues 

'"' 
. 

~oll!!_lJi~ood -·----- - 14,003 45% 52% $ 3,861,621 71% 
-----~-·.- --"--·~-··------- -----~-- -----·-- -

New Tecumseth 9,490 30% 35% $ 1,032,562 19% _. ______ .. _______ 
·-·---·--"-· -·-----·'--·- ·-----·----- ,..._ .. ____ 

The Town of Blue Mountains 3,660 12% 13% $ 515,785 10% 

Total 27,153 87% 100% $ 5,409,968 100% 

Existing Plant Capacity 31,140 100% 

Remaining Plant Capacity 3,987 13% 

1.5 Key Volume & Capacity Issues 

There are a couple of issues to be addressed and/ or confirmed as follows: 

• The per capita water consumption using the 2011 Census population and 2013 volume indicates a 

higher per capita consumption (215 litres per capita per day -lpcd) than stated in the 2014-2016 

Business Plan (170 lpcd). The actual per capita consumption should be confirmed by CPUSB staff; 

• Full costs for water service is defined in subsection 3(7) of the Act and includes "source protection costs, 

operating costs, renewal and replacement costs and improvement costs associated with extracting, 

treating or distributing water to the public and such other costs which may be specified by regulation ." 

• The agreements with the Town of Blue Mountains and Town of New Tecumseth for water supply should 

be reviewed to confirm if the charges are based on full cost recovery. It should be noted that in other 

jurisdictions premiums are often charged to the purchasing municipalities over and above the actual 

cost of supply. This may be an option to consider in future agreement negotiations; 

• The Collingwood WTP is operating at 87% capacity as noted in Table 1-3. Approximately 42% is for 

supplying the two external municipalities. This level of use and growth in the two municipalities will 

require a plant expansion sooner than would otherwise be needed for Collingwood alone. Therefore 

cost sharing of the water treatment plant expansion should also be taken into account in the 

agreements with these two municipa lities; and 

• The level of inflow and infiltrat ion (l&I) into the sewer system appears to be excessive especially in view 

of the sewer pipe replacement projects that were recently completed by the Town. Discussions w ith the 

Town's staff confirmed that the volume of l&I declined following the sewer pipe replacement but 

remains high requiring further reduction efforts and programs. 
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2 Infrastructure 

The current water and wastewater assets appear to be in generally good working condition based on discussions 

with CPUSB staff. The watermain break history is shown in Table 2-1. This shows a consistent decline in the 

number of breaks per 100km since 2009 and current levels are reasonable compared to other similar 

jurisdictions (based on MPMP benchmarking information). The Infrastructure Leak Index (Ill) of 1.99 for the 

water system indicates that water loss is within acceptable levels based on industry standards. The external 

facilities operated by the CPUSB are also in good working order and the respective owners are cooperative and 

diligent in facilitating capital investments when needed. Specific sections of the wastewater collection system 

were also recently replaced through the Town's capital program. 

Table 2-1: Watermain Break History 

Watetmain Breaks 2009 2010 ' 2011 2012 2013 

Mains 12 13 7 9 7 

Services 1 11 5 4 6 

Total 13 24 12 13 13 

Watermain Length (km) 157 157 157 157 157 

Average per 100 Km 7.6 8.3 4.5 5.7 4.5 

Peer Group Median 5.1 3.7 13 8 7 

The water and wastewater assets were included along with other municipal assets in the 2013 Town of 

Collingwood Asset Management Plan (AMP). Most of the watermains are either cast iron or ductile iron with 

concrete pressure pipe for the larger transmission mains. The AMP indicates that approximately $15.9 

million in infrastructure renewal is required in the between 2014 and 2022 mostly for WTP upgrades and 

electrical/ mechanical upgrades at the West End Reservoir and the Osler Bluff Booster station. 

Approximately $2 million is required for membrane filter replacement at the WTP. Note that there are no 

watermain replacements projected for this period as a 100-year life expectancy was used making most of 

the replacement due well into the future. 

The wastewater collection system is a mix of pipe materials including PVC, Vitreous Clay, and asbestos 

cement. The Town was proactive over the past decade and completed a full inventory of the wastewater 

system including condition assessments which resulted in an aggressive sewer main replacement program to 

address old and failing pipes. 

The AMP indicates that approximately $24.3 million is required for wastewater between 2014 and 2022. 

Most of this is relates to WWTP upgrades and electrical/ mechanical work at the Patterson Pumping Station, 
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Minnesota Street Pumping Station and the Black Ash Pumping Station. There are also sewer pipe 

replacements projected within the period. 

The 2014 Water and Wastewater Rate Study is based on these projected water and wastewater costs. 

2.1 Key Infrastructure Issues 

There are a few infrastructure issues to be addressed as follows: 

• Membrane filters are approximately 17 year old. These usually have a 10-year life expectancy which 

would make them overdue for replacement. There is no redundancy so filters operate 24/7 and 

production is reduced when the filters are off line for repairs. This is a potential risk to the water 

operations; 

• There is currently no storage at the plant so supply is fully reliant on the system reservoirs and tank for 

storage. This may be a potential risk to the supply depending on the supply period that can be covered 

by the existing storage facilities; 

• Although there are no major issues with main breaks and water quality, cast iron mains tend to be a 

problem in other jurisdictions. They also account for almost all of the watermain breaks in the 

Collingwood water distribution system. The AMP assigned a life expectancy of 100 years for cast iron 

mains. Typically older cast iron water mains (SO or more years old) tend to break more easily and cause 

water quality issues due to brown water result ing from internal build up of sediment. This is a potential 

liability that should be further investigated to confirm the risk and future financial liability; and 

• There is some degree of coordination between the CPUSB and the Public Works Department on capital 

projects. The timing of most of the watermain replacements are driven by the timing of the road related 

projects. Consideration should be given to improved coordination to allow watermain replacement 

projects to drive the timing where appropriate and for asset management planning purposes including 

development application reviews. A planned 10-year capital program should be prepared. It should also 

be noted that the CPUSB's financial contribution on capital projects is limited to the actual cost of the 

watermain construction. It does not include the cost of design, required agency approvals, project 

management, contract administration and contractor overhead on the project (e.g. bonds, insurances, 

surveys, etc.). Based on this the road projects that are tax supported are subsidizing the watermain 

projects (rate supported) to some extent. This also impacts the service agreements with The Blue 

Mountains and New Tecumseth. 
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3 Staff Resources 

The current water and wastewater staffing levels are indicated in the following sections. The main positives 

include: 

• Overtime seems to be within reasonable levels based on conversations with various staff and is incurred 

mostly to address emergency situations. Staff is also willing to respond after hours; 

• Good working relationship among the operators and good coverage for one another; 

• Good mix of qualifications to do both operations and most maintenance in house. Only major repairs 

and maintenance is outsourced; and 

• MOE considers the Sewage Pumping Station (SPS) to be in the collection system so all treatment 

operators have collection system licences since they are responsible for the stations. 

WTP staff includes four (4) operators (including the Overall Responsible Operator - ORO for treatment) plus one 

(1) contract operator for CFB Meaford WTP. They also go to Devil's Glen 3 times per week. One of the operators 

is also qualified in the SCADA system. Water Distribution Staff includes five (5) operators (including the 

distribution system ORO) . No distribution system operations are required in non-CPUSB systems. 

Wastewater Treatment Plant (WWTP) staff includes eight (8) operators (including the ORO/ Supervisor) . All 

operators perform most maintenance work except for the standby generator maintenance (contracted out). 

They operate the Collingwood WWTP and seven (7) SPS plus two (2) WWTPs in Clearview and sometimes CFB 

Meaford WWTP as coverage for the contracted operator. Wastewater collection system activities such as 

system flushing and sewer main and lateral repairs and maintenance are performed by the Town's Public Works 

Department staff as part of their regu lar duties. 

3.1 Key Staffing Issues 

The following are the main issues identified related to staffing: 

• WTP staff is stretched during periods when operators are away on vacation and coverage is required for 

other facilities . There are a few employees with higher vacation entitlements due to service; 

• Water distribution staff is also stretched when operators are away on vacation. Also significant growth 

over the years means more to be done e.g. approximately 1600 Hydrants are now maintained compared 

to approximately 800 a decade ago. Staff indicate that an additional FTE would be sufficient to manage 

the workload; 

• There is a challenge dealing with all the locate requests and meter related issues. In 2013 there were 

approximately 1,916 water locates requests and 1,892 wastewater locates requests; 

11 DFA Infrastructure International Inc. 

CJI0008820 



-- ------------------- ·------- · ~------------------------------------ ----------- --

Town of Collingwood 

Water and Wastewater Services Review 

April 28, 2015 - CONFIDENTIAL 

• Although it appears that water loss {and non-revenue water) appears to be relatively low, this review 

did not investigate in detail any potential risk to revenues of malfunctioning water meters. It is 

understood from staff discussions that there is a planned program for water meter replacement in 2015; 

• Difficulty keeping up with valve turning and dead-end flushing. There is the possibility of not meeting 

DWQMS requirements ; 

• Operators in all areas are approaching retirement which will result in loss of knowledge and resources if 

not rep laced in a timely fashion with suitable training. The Wastewater Service Manager's retirement 

was delayed to March 2015 to allow sufficient time for a replacement to be appointed. This has since 

been completed. One other operator is also due to retire in May 2015; and 

• There appears to be a "separation" between the Wastewater Treatment Plant Operators and the CPUSB 

as the Wastewater Treatment Plant Operators believe that they are accountable to the Town {being 

their employer) . However, this does not affect their responsibility to ensure proper facility operations . 

4 Innovation 

The CPUSB has been innovative over the years being one of the first in Ontario to implement microfiltration 

treatment and ISO certification for its water system and has been recognized for its services. The wastewater 

treatment system operated by the Town also received recognition by the "Great Lakes Sewage Report Card" in 

2013 for plant performance. Services have also been provided to other jurisdictions at a fee thereby increasing 

annual revenue. Co-generation at the WWTP and biosolids conversion to fertilizer, are expected to be initiated 

in 2015 as well as extending its ISO certification to include wastewater. The Co-Gen is expected to result in 

approximately $19,000 per year in net revenues. 

5 Regulatory Compliance 

The water system operations are in compliance with the Drinking Water Quality Management System (DWQMS) 

and ISO 14001:2004 which was implemented prior to the DWQMS becoming law. The existing quality manage 

system (QMS) is a combination of the DQWMS and ISO 14001 into a single QMS which addresses the 

requirements of each individual system. There have also been no adverse water samples (SWDA O.Reg. 170/03). 

Wastewater operations have also met all the Certificate of Approval requ irements for collection and treatment. 

5.1 Compliance Issues 

• ISO certification for the water is becoming increasingly difficult to manage as the water footprint on the 

environment is relatively low and targets become increasingly difficult to set and achieve each year; 
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• ISO certification is also discretionary whereas DWQMS is mandatory. Satisfying both sets of 

requirements is not necessarily required i.e. there is over compliance resulting in additional staff time 

that could be utilized for other more critical functions; 

• The CPUSB plans to establish a QMS for wastewater but this would be discretionary as there is no 

regulatory requirement for a wastewater QMS. However, some municipalities are considering 

developing systems that tend to mirror the DWQMS but limited in scope as a best pr~ctise. Staff has 

indicated that the Wastewater Operations Plan (similar to the DWQMS/ ISO Water System Plan) is 

approximately 75% complete and can mirror the Water Operations Plan. This would facilitate easier 

implementation of the wastewater QMS. Further work on the wastewater QMS is required; 

• Preventative maintenance tends to be a challenge in meeting the DWQMS requirements; 

• There appears to be a disconnect between Top Management (i.e. senior management at the CPUSB) 

and the DWQMS requirements especially in terms of scheduling timely meetings; and 

• The CPUSB staff indicated plans to have a second compliance officer dedicated to Wastewater. 

Discussions with the CPUSB compliance staff suggest that there is sufficient overlap between the two (2) 

functions and enough staff capacity that consideration should instead be given to extending this 

responsibility to the existing Water Compliance Officer. Having a single compliance officer for both 

water and wastewater would optimize resources and reduce potential additional costs of a dedicated 

Wastewater Compliance Officer. This is consistent with most other jurisdictions. 

6 Human Resources (HR) Management 

HR services at the CPUSB are provided by Collus Solutions which is 100% owned by Collingwood Power under 

the Affiliate Relationships Code section 2.2.1 . The HR Manager is employed by Callus Solutions and serves on the 

CPUSB Executive Management Team. This is the sole HR position that performs all HR work for both the CPUSB 

and Collus Utilities (Hydro). The HR Manager also functions as the Secretary to the CPUSB and as the Executive 

Assistant to the CEO of Callus Hydro. 

The unionized water and hydro employees operate under a single IBEW collective agreement. The current 

agreement is for the period September 1, 2013 to August 31, 2017. Usually there is one (1) water representative 

and one (1) hydro representat ive at the negotiations. Health and safety activities include typical requirements 

for the workplace including joint committees etc. The system seems to be working well from an operations 

perspective as there are no grievances and no health and safety concerns. However, the wastewater treatment 

staff follow both the Town's and the CPSUB's health and safety requirements resulting in some duplication of 

effort. 
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6.1 Human Resources Management Issues 

The following are the key issues to be considered: 

• The HR Manager works for both the CPUSB and Coll us PowerStream Solutions and also functions as the 

Executive Assistant to the CEO of Collus Hydro. This arrangement does not facilitate accountability and 

transparency from the CPUSB perspective and should be resolved; 

• By-Law 2012-096 gave the CPUSB control of Wastewater services but was not explicit on the transfer of 

the wastewater employees from the Town to the CPUSB. Therefore Wastewater Treatment Employees 

are serving two masters - the Town for HR related matters and the CPUSB for WWTP Operations. Having 

water and wastewater staff in the same organization will create synergies and be beneficial in 

facilitating cross training, better coverage and succession planning; 

• The implications of the wastewater employees becoming unionized. 

• Consideration should be given to the fact that wastewater treatment staff is not interested in becoming 

unionized as indicated during the staff interviews. Whether or not becoming an IBEW member is 

mandatory or discretionary should be confirmed. The implications, if any, of not joining the IBEW 

should be made clear e.g. limited work opportunities in the future etc. A review of the IBEW agreement 

should be undertaken to identify and address all implications to staff; 

• The transfer of wastewater collection system functions from the Public Works Department to the CPUSB 

as noted in By-Law 2012-96 would not result in any Public Works staff reduction because wastewater is 

only part of their regular duties. Therefore the CPUSB would require additional staff to for wastewater 

collection or enter into an agreement with the Town for wastewater collection services. The salary 

equivalent is estimated to be approximately $99,000 based on 2015 budget; 

• The wastewater treatment operators follow the health and safety requirements of both the Town and 

CPUSB and attend both sets of H&S meetings. This results in duplication of effort and efficiencies; and 

• Although there has been a recent hire of a Water Manager (i.e. at the management level), consideration 

should be given to succession planning at the operator level to ensure that sufficient resources are 

available in the future. This may include cross training between water and wastewater staff and 

obtaining the respective accreditation and appropriate operator licences. 

14 DFA Infrastructure International Inc. 



.... --------·· ··-·- - ·---- ·- -···---- - . ---·- ·-- -·-·--·-·-- · . - - -- -·- -· - --- -----·-··-~-· ··- - -

Town of Collingwood 

Water and Wastewater Services Review 

April 28, 2015 - CONFIDENTIAL 

7 CPUSB Finance & Administration 

The administration includes the COO, the Executive Assistant to the COO and a Customer Services 

Representative . The COO has overall responsibility for the administration and operations of the CPUSB and 

reports to the Board and annually to Council regarding the business plan. The Chief Financial Officer (CFO) is 

employed by Collus Solutions and is responsible for all finance related matters for the CPUSB. A total of 17 

shared staff at Collus Solutions which amounts to approximately 6.2 Full Time Equivalents (FTEs) is allocated to 

the CPUSB. These include finance, human resources, IT, SCADA and some engineering staff. The CFO is also 

responsible for financial services at Callus Hydro. 

Responsibility for the annual budgets for water and wastewater services is currently a shared responsibility 

between the CPUSB and the Town although By-Law 2012-96 transferred operating responsibility for both water 

and wastewater to the CPUSB. The water budget is outside of the Town's control as it is prepared and managed 

by the CPUSB. The Town directly prepares and manages the wastewater budget as all staff are directly 

employees of the Town. The budget processes are as follows: 

• Water treatment and water distribution budgets are prepared under the direction of the CFO and are 

presented to the CPUSB Board for approval. Once a year, the COO presents the CPUSB's Business Plan to 

Council; 

• Wastewater treatment budgets are prepared by the Wastewater Services Manager, submitted to the 

Town's Director of Finance and included as part of the Town's budget process for approval by Council; 

and 

• The wastewater collection budgets are part of the Public Works Department budgets prepared by the 

Public Works staff and included with the departmental budget as part of the Town's annual budget 

process for approval by Council. 

All external debt or loans require the approval of Council and are established as Town debt with the amounts for 

repayment to be funded from CPUSB revenues. There is also a loan from the Town's Wastewater Reserve to the 

CPUSB. The principal outstanding as of January 2015 is $5,739,959. Annual repayment by the CPUSB to the Town 

is approximately $349,500. 

The CPUSB operation has been in a deficit (including consideration of amortization and interest expenses) 

position over the past several years and its latest proforma financial statements indicate annual surpluses in the 

futu re (increasing from $103,300 in 2015 to $577,900 by 2017) . This is due mainly to the recent update to the 

water and wastewater rates which are expected to generate higher revenues and a projected increase in 

revenue for recovery of wastewater system administration costs (increasing from $184,800 in 2014 to $597,000 

by 2017) . According to the Operating Budget Forecast in the 2014 Water & Wastewater Rate Study, the 

administration cost to wastewater is expected to rise to 675,000 by 2022. 
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The intention regarding the administration costs to wastewater is that all administration costs incurred by the 

CPUSB would be shared between water and wastewater (based on the respective number of water and 

wastewater accounts) and not be fully funded by water as in the past. This results in 48% of the total 

administration cost being allocated to wastewater. The full amount of the 2014 administration costs allocated to 

wastewater based on the 2014 budget is $485,872 as shown in Table 7-1. 

Table 7-1: Wastewater Administration Cost 

Administration Cost Item 
Annual Allocation to 

Wastewater 

Billing & Collecting $ 185,887 

Direct Administration Costs 
(Board expenses, Collus 

$ 151,313 
Solutions wage burden, Office 
Supplies & Executive Wages) 

Office Faciility Costs $ 57,981 

Information Technology (11) $ 59,574 

Asset Use (Computers, 
furniture, software & 43 $ 31,117 
Stewart Road) 

Total Annual Cost $ 485,872 

Only the Billing & Collecting cost of $185,887 (based on actual expenditure) was charged in 2014 i.e. not the 

entire $485,872. The intent is to phase in the full charge by 2017 which is estimated to be $597,000. This 

indicates an increase of approximately $111,000 (23%) which significantly exceeds the rate of inflation. Under 

the existing billing process, the CPUSB issues the water and wastewater bills but all wastewater revenues are 

transferred to the Town . The amount of the charge is unsubstantiated given the types of costs that are included 

and the fact that the Town administers the entire wastewater program. The only costs that would be relevant to 

the CPUSB are the cost of Billing & Collecting which includes wastewater. Therefore calculation of the 

wastewater administration charge and the increase to $577,000 by 2017 should be checked for reasonableness. 

The 2014 rate study accounts for the wastewater administration charge in the water and sewer rate calculations 

(but it does not explain the basis of the amount) as follows: 

• The Water System Operating Budget Forecast includes the amount as a revenue from the wastewater 

operating budget i.e. from the Town's annual budget, thereby reducing the revenue requirem ents from 

the water rate; and 
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• The Wastewater System Operating Forecast includes the amount as wastewater expenditure thereby 

increasing the revenues required from the wastewater rate. 

Under the existing billing process, the CPUSB issues the water and wastewater bills but all wastewater revenues 

are transferred to the Town. Therefore the wastewater administration charge would require a payment from 

the Town to the CPUSB 

The pro forma Statement of Operations which presents the projected revenues and expenses for the period 

2015 to 2017 is shown as Table 7-2 . Table 7-3 shows a breakdown of the annual expenses based on the 2014 

budget. This reflects the income statement so it includes amortization expenses and does not include repayment 

on the loan/debt principal. 
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Table 7-3: CPUSB Annual Expenses (2014 Budget) 

Description Budget Descrjpt!on B!-tdg~t 
Advertising and Promotion $8,400 Photocopier Lease $7,980 
Amortization $1 ,668,000 Postage $54,840 
Audit $24,000 Property Taxes $85,500 
Bad Debts $24,000 Rent $312,000 
Board Expense $30,000 Repairs & Maint - Building $33,240 
Chemicals $94,820 Repairs & Maint - Equipment $142,860 
Computer Small Equipment $1,800 Security $1,560 
Computer Toner & Supplies $2,400 Small Office Furniture & Equip $600 
Computer Small Software $3,600 Small Tools and Equipment $15,180 
Computer Support $28,800 Staff Recruitment $600 
Conservation $7,200 Studies $25,000 
Consulting Fees $4,800 Subcontract $98,600 
Meter Reading Services $144,000 Supplies $8,340 
Employee - Accomodations $3,240 Telephone $34,460 
Employee - Clothing & Boots $23,100 Utilities - Electricity $826,480 
Employee - Conferences $13,800 Utilities - Natural Gas $9,800 
Employee - Courses & Seminars $31,200 Water Testing $68,700 
Employee - Future Benefits $6,702 Website $6,000 
Employee - Meals $4,980 Vehicle - Burden $115,860 
Employee - Mileage $6,780 Wages & Stores - Burden $654,646 
Employee - Professional Fees $2,640 Wages - Accounting $136,500 
Equipment Rentals $600 

Wages - Customer Service $75,400 
Fuel - Clear Diesel $8, 160 

Wages - Assistant $115,100 
Fuel - Coloured Diesel $7,740 

Wages - Billing $42,900 
Fuel - Gasoline $24,000 

Wages - Collecting $22,100 
Garbage Collection $28,260 

Wages - Engineering $53,300 
Inspection $30,200 

Wages - Executive $250,800 
Insurance $145,200 

Wages - HR $45,500 Insurance Deductible $600 
Wages - IT $71 ,500 Interest and Bank Charges $144 
Wages - O&M $851,492 Interest on Long-Term Debt $152,334 
Wages - Scada/Bldg $12,250 Internet & Broadband Fees $13,860 
El I CPP Expense $62,783 Janitorial Contract $18,300 
EHT Expense $24,000 Janitorial Mats $5,640 

Janitorial Supplies $3,000 WSIB Expense $13,000 

Legal $6,000 Sick Expense $12,000 

Licences, Fees and Dues $31,000 Vacation Expense $91 ,000 

Management Fee - Solutions $120,000 Health Benefits Expense $108,000 

Materials Non-Stock $33,360 OMERS expense $123,000 

Materials Stock $16,680 Bereavement Expense $2,400 

Municipal Works Day $2,000 Appointment lime $2,400 

Office Supplies $15,600 Allocated Burden ($729, 103) 

Total $6,685,508 
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The following are noted: 

• The CPUSB rents its administration building from the Town for $216,000 annually but sub- leases out the 

use to Collus Hydro for an equivalent amount; 

• The CPUSB also pays a property lease amount to the Town for a property easement required for a 

portion of a watermain along the Collingwood to Utopia rail corridor. Although the property 

management function related to this corridor was the responsibility of some Town departments in the 

past, the COO became the default responsible person due to the waterline easement. However, 

responsibility for all property matters should be with the Town as noted in Section 23.4 of the Municipal 

Act; 

• No external debt is incurred by the CPUSB as all debt and front end financing are managed by the Town; 

• Existing Town financial software has the capacity to handle the additional payroll and accounts payable 

if the water accounting is transferred from the CPUSB to the Town; 

• There is approximately $2million in cash balance that is committed to replacing the water meters in 

2015;and 

• Table 7-2: Statement of Operations indicates a decrease of approximately $295,300 in the annual 

revenue from the sale of water to the Town of Blue Mountain, between 2013 and 2014. The review of 

third party agreements was not within the scope of this study as previously noted, so the reasons for 

this significant reduction in annual revenue should be further investigated and confirmed. 

7.1 CPUSB Administration Costs 

The administration costs incurred by the CPUSB can be categorized into two (2) types: 

• Direct administration costs which include CPUSB Board expenses, annual audit fees and salaries and 

benefits related to the COO, two (2) Executive Assistants and the Water Services Manager. An estimate 

of the direct administration costs is shown in Table 7-4. Note that the cost of operations such as plant 

and distribution staff, chemicals, etc. are direct operating costs that are not administrative in nature and 

are therefore not included in Table 7-4; and 

• The cost of services provided by Callus PowerStream Solutions. These costs include all costs associated 

with administering the CPUSB (other than the direct administration costs noted above) such as billing & 

collecting, customer service, financial activities (payroll, payables, receivables, information technology, 

etc.), human resources activities (recruitment, vacations, health & safety, collective agreement 

negotiations and interpretation, etc.). 
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Table 7-4: Direct CPUSB Administration Costs 

- -, 
2014Budget 2014Actual 2015 Estimate Activity FTE 

Board Expenses $ 30,000 $ 30,000 $ 30,000 

Annual Audit Fees $ 24,000 $ 24,000 $ 24,000 

Administration Staff Costs: 4 $ 625,299 $ 477,479 $ 487,595 

Total 4 $ 679,299 $ 531,479 $ 541,595 

The administration staff costs include salary and benefits for four (4) positions. In 2014 two (2) of the four (4) 

staff positions were not filled for the entire year and a portion of one of the Executive Assistant's time was 

reassigned to other non-administration functions. As a result the actual 2014 costs were lower than budgeted by 

approximately $110,000. The 2015 direct administration costs are estimated to be approximately $482,000 

assuming no increases from 2014 and full year costs. 

Callus Solutions is an independent organization that is owned by Callus PowerStream and administers the 

operations of both the CPUSB and Callus PowerStream. Callus Solutions allocates its charges (for administering 

both organizations) to the CPUSB and Coll us PowerStream based on different drivers (FTEs, floor area, factors to 

cover burden costs, etc.) depending on the cost item. The CPUSB relies on the judgment of Callus PowerStream 

Solutions for these allocations which in some cases is complex. In 2014 the allocated cost to the CPUSB included 

a management fee, allocated salaries and burden costs. This method resulted in a portion of the allocated Callus 

PowerStream Solutions costs for administration services not being included in the allocated burden budget 

amount shown in the CPUSB 2014 budget. The budgeted amount was lower by approximately $41,000. To 

simplify the allocations, Callus Solutions will begin using a different method to allocate their costs to the CPUSB 

and Callus Hydro: 

The respective salaries & wages allocated to the CPUSB and Callus Hydro multiplied by a factor of 

1.45 to cover all burden and non- salary administrative costs 

In 2015 the cost of Callus Solutions services allocated to the CPUSB is budgeted to be approximately $720,000 

using the new formula (i.e. $496,365 x 1.45). The salary and wage portion to be allocated to the CPUSB in 2015 

is based on 6.2 Full Time Equivalents (FTEs) and estimated to be approximately $496,365 allowing for a 5% 

increase over 2014 actual costs. Note that the Coll us Solutions charge to the CPUSB is based on an allocation of 

costs at the sole discretion of Coll us Solution and not on a fee for service. 
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Table 7-5: Collus Solutions Salaries & Wages Allocated to the CPUSB 

Activity , 
.. 

2014 Budget_ 2014Actual lncrea~e % FTE 
Accounting 1.76 $ 136,500 $ 153,675 5% 

Billing 0.98 $ 42,900 $ 53,429 5% 

Customer Service 1.60 $ 75,400 $ 79,593 5% 

Collections 0.40 $ 22,100 $ 20,676 5% 

HR 0.45 $ 45,500 $ 54,844 5% 

IT 0.64 $ 71,500 $ 63,786 5% 

Building 0.16 $ 7,532 5% 

Scad a 0.11 $ 3,180 5% 

Engineering I GIS 0.21 $ 53,300 $ 25,302 5% 

Total 6.20 $ 459,450.00 $ 472,729 

The total Collus Solutions cost allocated to the CPUSB is itemized in Table 7-6. 

Table 7-6: 2015 Collus Solutions Costs Allocated to the CPUSB 

.. 
Cost Description Amoun~ 

Administration $ 4,489 

Bank Charges & Interest $ 126 

Board Expense $ 1,593 

Fees -Audit $ 4,552 

Fees - Legal $ 3,642 

Fees - Actuary $ 2,048 

Employee Future Benefits $ 8,588 

Water CPUSB Salaries $ 496,365 

Vacation Expense $ 47,073 

El&CPP $ 24,635 

EHT $ 10,902 

WSIB $ 1,821 

Pension Benefits $ 60,210 

Health Benefits $ 54,310 

Total Coll us Solutions Cost $ 720,356 

2015 Budg~t 

$ 161,359 

$ 56,100 

$ 83,573 

$ 21,710 

$ 57,586 

$ 66,975 

$ 7,909 

$ 3,339 

$ 26,567 

$ 496,365 
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7.2 Finance & Administration Issues 

The following are the key issues to be considered: 

• The position of CFO reports to both the CPUSB and Collus PowerStream Solutions. This arrangement 

does not facilitate accountability and transparency from the CPUSB perspective and should be resolved; 

• The method used by Collus Solutions to charge costs to the CPUSB and Collus Hydro is at Collus 

Solution's sole discretion. The current arrangement does not allow the CPUSB to independently validate 

these costs. The charge to the CPUSB is also on an allocation basis as opposed to a fee for service. These 

should be addressed; 

• The rental cost to the CPUSB should be clarified and confirmed with the Town. The building is included 

as a CPUSB asset in the financial statements (based on discussions with the CFO). On a broader scale the 

ownership of the assets and should be clarified ; 

• Although the CPUSB shows an operating deficit in recent years, the Cash Flow Statement shows a cash 

position of approximately $2.6 million at the beginning of 2015. Consideration should be given to 

establishing one or more reserve funds to finance future capital investments including those identified 

in the 2013 Town of Collingwood Asset Management Plan. The 2014 rate study allows for reserve 

contributions for both water and wastewater; 

8 Conclusions & Recommendations 

The following are the main conclusions: 

1. In the past, municipalities set up a water public service board to help ensure financial sustainability. 

With the passage of the Water Sustainability Act, it is no longer necessary to maintain a separate service 

board; rather, financial sustainability is governed through the Act. The vast majority of Ontario 

municipalities operate water within the municipal structure, as a rate supported enterprise, t o increase 

public transparency and accountability; 

2. Notwithstanding the delegation of water and wastewater operations to the CPUSB, Town staff and 

members of Council remain responsible for the Standard Duty of Care for the water system as noted in 

SOWA Section 19 and SOWA Section 14; 

3. The responsibility for property management of the rail corridor (where there is an easement for the 

watermain) currently lies with the COO. However, all property management matters should remain with 

the Town; 

4. The water and wastewater operations seem to run well from a technical perspective. The operations 

meet all regulatory requirements . Customer needs are met although t here are always challenges; 
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5. Inflow and infiltration {l&I) to the wastewater system seems to be very high (albeit declining) based on 

the wastewater volumes treated compared to the water volumes purchased by customers (and entering 

the sewer system); 

6. There are innovative ideas and programs in place or being considered e.g. the co-generation project; 

7. There are significant additional revenues generated from third party contracts. Discussion with staff 

indicate that revenues cover the full cost of services but this was not confirmed as a review of those 

agreements were outside the scope of this study. The current revenue levels also do not seem to match 

the usage. Furthermore a capacity expansion at the WTP may be required sooner than expected due to 

the demand from the two .(2) municipal customers; 

8. Staff resources are generally sufficient. However there is a need for succession planning to address 

impending retirements and a need to address periodic shortfalls in staff capacity during the year; 

9. Coordination between CPSUB and Town staff on development applications reviews and capital projects 

has been improving. However there is still room for improvement; 

10. The AMP indicates significant investments in water and wastewater facilities between 2014 and 2022. 

The Micro filters are due for replacement and WTP storage is required. However, watermain 

replacement is not expected until well beyond 2022. This may be due to the 100-year life expectancy 

assigned to watermains which could be an overestimate of the remaining lives for the cast iron mains. 

This represents a major potential liability and should be checked and confirmed; 

11. Wastewater Plant operation staff report to two masters - the Town for HR related items and the CPUSB 

for operations. This also results in attendance at both sets of health and safety meetings which is 

inefficient; 

12. The wastewater treatment staff do not wish to join the IBEW union. The implications of this possibility 

should be considered; 

13. There has been no review to address the transfer of wastewater staff i.e. salaries, seniority, length of 

service, pension, benefits, etc. These are significant issues that remain outstanding; 

14. The By-Law 2012-096 authorizes the CPUSB to undertake wastewater operations but did not explicitly 

address the transfer of staff. Furthermore, the Town continues to be responsible for wastewater system 

budgeting and management; 

15. The expenditures related to administration are difficult to understand in terms of input costs and 

accountability. However, based on the information provided by Coll us Solutions/ CPUSB finance staff the 

Callus Solutions administration charge to the CPUSB are based on salaries of Callus Solutions staff 

allocated to the CPUSB multiplies by a factor on 1.45. The value of the factor is selected so that Collus 

Solutions' net annual costs are zero. Apart from this there is no basis for determining the factor; 
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16. The amount of the wastewater administration charge by the CPUSB to the Town is unsubstantiated 

based on the cost components included in the calculation giv.en that the Town manages the wastewater 

system. The annual increase to approximately $577,000 by 2017 also exceeds a reasonable rate of 

inflation. 

17. The current arrangement whereby two (Z) Callus Solutions positions also function as the CFO and HR 

Manager for the CPUSB does not facilitate clear accountability and transparency; and 

18. Notwithstanding the transfer of wastewater to the CPUSB under By-law 2012-096, the overall water and 

wastewater remains a mix of responsibilities between the Town and the CPUSB: 

All water treatment and distribution staff are employees of the CPUSB. However, wastewater 

treatment staff is employees of the Town but report to the CPUSB's COO for operational purposes. 

The wastewater collection functions are performed by the Town's Public Works staff i.e. not CPUSB 

staff; and 

Similarly, the responsibility and accountability for the respective budgets are also divided. The Town 

directly prepares and manages the wastewater budgets. The water budgets prepared and managed 

by the CPUSB and are outside the Town's control. 

The following are the main recommendations for consideration by the Town and CPUSB: 

1. Review the Asset Management Plan to ensure that the long term asset funding needs with respect to 

cast iron watermains are addressed; 

2. Review all water supply agreements with third parties (for drinking and raw water) to er)sure that the 

respective rates and charges are based on full cost recovery and consider additional premiums. It should 

be noted that in other jurisdictions premiums are often charged to the purchasing municipalities over 

and above the actual cost of supply. This may be an option to consider in future agreement 

negotiations. The reasons for the reduction in annual charges of approximately $295,300 to the Town of 

Blue Mountain (as noted in Table 7-2) should be further investigated and confirmed; 

3. It is recognized that the oversight/management function of the Collingwood to Utopia rail corridor has 

been responsibility of the COO. However, it is recommended that all property matters including the rail 

land, maintenance and the future use of corridor be the responsibility of one an appropriate Town 

department, as long as the waterline easement remains protected; 

4. The Collingwood WTP is operating at 87% capacity as noted in Table 1-3. Approximately 42% is for 

supplying the two · external municipalities. This level of use and growth in the two municipalities will 

require a plant expansion sooner that would otherwise be needed fo r Collingwood. Therefore the water 

treatment plant expansion should also be taken into account in the cost charging agreements, with 

these two municipalities; 

5. Consolidate water and wastewater staff under the same organizat ion. This would facili tate synergies by 

cross training, better succession planning, clarity to the employees and improved efficiencies; 
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6. Assign the current Water Compliance Officer to also undertake wastewater compl iance to leverage 

knowledge and work already completed for the water systems; 

7. The reasonableness and amount of the wastewater administration charges by the CPUSB to the Town 

should be checked and confirmed; 

8. The Callus Solutions charge to the CPUSB on an allocation basis as opposed to a fee for service basis 

should be reviewed for consistency with the service agreement; 

9. Change the current arrangement between the CPUSB and Callus Solutions to ensure clear accountability 

and transparency regarding the CPUSB operations and associated costs. 

10. Based on the "total cost" to taxpayers of the Town of Collingwood it is more cost effective to return the 

water operations to the Town which is already managing the wastewater system. It is important to note 

that when water and hydro operated as a single utility the Town was the only "shareholder" so costs 

and benefits to the operations were realized by tax payers. However with the separation of the hydro 

component into its own entity as Callus PowerStream, ownership of the hydro component and its 

subsidiary Callus Solutions, is now shared with the private sector. Therefore it is even more critical for 

transparency, clear lines of accountability and cost control to be given top priority in the interest of the 

tax payer. The dual role of Callus Solutions (pa rtially privately owned and operated) as both the provider 

of administration services to the CPUSB for a fee and as the "senior administration staff of CPUSB" (i.e. 

holding the interest of the CPUSB and the tax payers as top priority) appears to be in conflict. The 

mechanisms for checks and balances normally associated with transparency and clear accountability in 

the interest of the tax payer would be much tighter under the Town's direct management. 

Although wastewater was transferred to the CPUSB under By-Law 2012-096, in reality wastewater is a 

service that is currently provided by the Town (i.e. employees of the Town) and not directly by the 

CPU SB 

Some of the preliminary advantages would be : 

• Clear lines of accountability and transparency; 

• Council's Standard Duty of Care respecting the water system would be clear. As it stands Council 

remains ultimately responsible for Standard Duty of Care. Section 14(3) of the SWDA specifically 

states that owners are not relieved of their Standard Duty of Care as per Section 19 even if 

operations are delegated via and agreement to another party. Direct control would also 

facil itate addressing the asset management and service delivery issues noted in this report to 

Council's satisfaction in the context of the Standard Duty of Care; 

• The Town could continue to maintain the existing water supply and operating contracts with 

other parties (under the Municipal Act and the Water Opportunities Act) . The details of these 

requirements should be confirmed during implementation; 
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• More efficient coordination of development reviews, site plans, asset management and capital 

planning and improved cost sharing of design, approvals, contract administration and 

construction costs; 

• Opportunity to consolidate and cross train water and wastewater staff to address workload 

increases, retirements and succession planning; and 

• High level estimates of the potential savings as shown in Table 8-1. 

Table 8-1: High Level Potential Annual Savings 

Administration Costltem 
. 

2015Budget Potential Savings 

Direct Administration Costs 

Board Expenses $ 30,000 $ 30,000 

Annual Aud it Fees $ 24,000 $ 24,000 

Administration Staff Costs $ 487,595 $ 298,523 

Subtotal $ 541,595 $ 352,523 

Col/us Solutions CharQe to PUSB 

Administration $ 4,489 $ 4,489 

Bank Charges & Interest $ 126 $ 126 

Board Expense $ 1,593 $ 1,593 

Fees - Audit $ 4,552 $ 4,552 

Fe es - Legal $ 3,642 $ 3,642 

Fees - Actuary $ 2,048 $ 2,048 

Employee Future Be nefits $ 8,588 $ 8,588 

Salaries Allocated to Wate r CPUSB $ 496,365 $ 496,365 

Vacation Expense $ 47,073 $ 47,073 

El&CPP $ 24,635 $ 24,635 

EHT $ 10,902 $ 10,902 

WSIB $ 1,821 $ 1,821 

Pension Benefi t s $ 60,210 $ 60,210 

Health Benefits $ 54,310 $ 54,310 

Subtotal $ 720,356 $ 720,356 

Total $ 1,261,951 $ 1,072,879 

Added Adminstration Costs to be Incurred b~ Town 

Billi ng $ - $ 81,346 

Customer Service $ - $ 121,180 

Collections $ - $ 31,479 

Information Technology (IT) $ - $ 97,114 

Building $ - $ 11,467 

SCA DA $ - $ 4,842 

Total $ - $ 347,428 

- Pote ntial Net Annual Savings $ 725,450 
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The total potential annual savings is estimated to be approximately $725,000 but this would depend on 

where Water and Wastewater fits into the Town's organization. If it becomes its own department, then 

a new Director position and an administrative assistant may be required. However, if it can be 

accommodated within the Public Works Department, then the Director position will not be required. 

There are some cost items that are currently included in Callus Solutions' charge to the CPUSB that 

would need to continue and become additional to the existing services available within the Town's 

organization. These include costs related to Billing, Collecting, Customer Service, IT, Building 

Maintenance and SCADA. One option is to consider having these services continue through Callus 

Solutions but with accountability through the Director of Finance. 

In addition to the potential savings noted in Table 8-1, the Wastewater Administration charges noted in 

Table 7-1 from the CPUSB to the Town would also be significantly reduced due to the lower 

administration cost upon which the charge would be based. As previously noted in Section 7, under the 

existing arrangement, this cost is projected to increase annually from approximately $185,000 in 2014 to 

approximately $597,000 by 2017. 

This scope of this report does not include addressing the implementation of the recommendations. 

However, the following should be considered during the implementation process: 

• Continuation of Billing & Collecting and IT services by Collus Solutions as a direct service 

provider to the Town on a fee for service basis. Collus is already set up for these functions and 

should be able to continue seamlessly; 

• Review the IBEW and CUPE collective agreements to identify the issues that need to be 

addressed as part of the transfer. Consideration could be given to honouring the IBEW 

conditions on an interim basis until it expires following which the CUPE agreement would take 

effect; and 

• Assimilating the water operations in to the Town as a separate department (at least initially) 

reporting to the CAO. This would allow all transitional issues to be directly addressed at the 

most senior level and for the Director of Public Works to focus on other needs of other 

functional areas within Public Works. Once the transfer is complete and operations are 

normalized consideration could be given to merging with the Public Works Department to 

benefit from the synergies that exist; 
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Purpose of the Request 

COLLUS Power Corp 
RFP Strategi.c Partnership 

This request for proposal is being issued by COLLUS Power Corp and the Town of Collingwood 
for the purpose of soliciting written proposals to enter into a strategic partnership arrangement. For 
purposes of this request, some of the key needs from a strategic partner include the following: 

• ':Putc'l1.ase o~sbaies. of ~I' to · · o/g_in'C~U~ P0.v;;er · r,I 
• Provision of strategic and specialized resources to COLLUS Power while continuing to 

effectively engage the COLLUS Power and affiliate employees 

• Support in growing the COLLUS Power business, both organically and through acquisition 

• Continued and substantial presence in the communities we serve 

• Continued ·and enhanced support for the interests of the communities we serve 

• Continued focus on maintaining and enhancing the competitive distribution rate and cost 
structure of COLLUS Power 

This request does not include any of the activities associated with the water operations. 
Collingwood Public Utilities Services will continue these activities. 
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Background 

2 

• ColBugwood Utility Services is a community owned utility that provides reliable electricity 
and water services to its customers. 

• Collingwood Utility Services and its employees have built a reputation in both the water and 
electricity industry for being forward thinking and fiscally responsible in th.e pursuit of 
success for their various business activities. 

• The electricity and water services in Collingwood have been delivered on the basis of a 
"shared service model" designed to r.na:ic.imize efficiencies between all utility services and 
bring the greatest value to the customer. 

• COLLUS Power is the exclusively licensed electricity distribution company that services 
the businesses and residences with the Town of Collingwood and the neighbouring 
communities of Thornbury, Stayner and Creemore. COLLUS Power was incoip9rated in 
2000 in response to Ontario Government legislation to restructure the electricity industry in 
Ontario. 

• 

• 

• 

• 

COLLUS Power acquired the electricity distribution assets of Thornbury, Stayner and 
Creemore in July 2001. 

Collingwood, Thornbury, Stayner and Creemore have a combined population of 
approximately 27 ,000 full time residents (plus a large number of seasonal residents) . 

The common shares of COLL US Power are wholly-owned by Collingwood Utility Services 
Coip, a holding company that is a wholly-owned subsidiary of the Town of Collingwood. 

COLLUS Power has a mix of approximately 15,300 customers, residential, industrial, 
commercial and institutional. COLLUS Power has no large use customers and 128 greater 
than 50kW general use customers. Growth prospects for COLLUS Power are quite strong 
in the near term due to ongoing residential and commercial development. 

• Collingwood Public Utilities utilizes COLLUS Power's CIS and affiliate services to 
perform the water and wastewater billing function for the Town of Collingwood, with the 
expectation of continuing to do so. 

• COLLUS Power and the affiliates share a Great Plains Financial software system with the 
Town of Collingwood. The system includes Work Tee project accounting software and a 
fixed asset management module that will be utilized as COLLUS Power completes the 
transition to IFRS requirements for January 1, 2012. 

• COLLUS Power has made significant investments in the past in order to maintain its 
distribution system in a good state of rep air. Several of the system's features include the 
following: · 

The electrical system consists of 33 K of 44 kV wires for approximately 211 kilometers 
of overhead wires and 128 kilometers of underground wires. 
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Meters meet the requirements of the Electricity and Gas Inspection Act and over the last 
few years COLLUS Power has installed new smart meters at all customer sites and is 
ready for the changeover to time-of-use ele:etrlcity billing. This changeover is scheduled 
to begin in January 2012. 

COLLUS Power leases its head office premises located at 43 Stewart Road in 
Collingwood, Ontario from Collingwood Public Utilities. The building houses the 
COLLUS Power's administrative, engineering, operating and field personnel and rolling 
stock. 

COLLUS Power owns various distribution and transformer station equipment, as well as 
other equipment and vehicles 

• The employee base of COLLUS Power consists of 11 employees. In addition to its direct 
employees, COLLUS Power subcontracts various personnel services from COLLUS 
Solutions Corp, an affiliated company, whose employees and costs are allocated 
approximately 60%/40% between COLLUS Power and Collingwood Public Utilities 
Services Board, respectively. Collingwood Public Utilities Services Board provides water 
services to the residents of Collingwood. (See the accompanying chart depicting corporate 
structure). 

2.1 

• The customer base is comprised of approximately 13,600 residential, 1,600 general service 
less than 50kW and 128 general service 50kW to 4,999 kW. COLLUS Power distributed 
approximately 313 million Kwh of power in calendar 2010. 

Governance & Ownership 

• Collingwood Utility Services Corp. is comprised of five directors with Council being 
articulated in the Electricity Act as the single shareholder. The Board is made up of the 
Mayor, a Councillor and three other Council appointed Directors. Members of the Board 
make up two Committees, an Audit Committee and_ an HR Committee. 

• COLL US Power is comprised of three directors, one being the Mayor and the two other 
directors are appointed by Council. One of the directors must be totally independent of any 
affiliate. 

• Collingwood Public Utilities is municipally owned and governed by a Municipal Services 
Board that from time to time, when required, reports to Council. Tiie Board is comprised of 
three Directors, one being the Mayor, with the other two appointed by Council. Existing 
municipal by-laws provide some strategic direction, outlines executive limitations and 
reporting requirements. Reporting of Board business to Council is done by Staff 
presentations at Council Meetings, issuing updates via email from the President and CEO, 
and through Her Worship Mayor Cooper as our Council Representative. 
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Employee Structure Ovenrie\'\' 
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Audit Committee . · 
Dean Muncaster, Chair 

: Doug Garbutt . · 
Mayor Sandra Cooper 
· Ed Hough!On, (stall) 
. 1im f~er~ {staff) : . 

I 
I 
I 
I 
I 
I 
I 

.. :=·-~~ -~ '::.-.:. ~1 ~-:· __ : 
: · . Collingwood Public·.:_. 

:utilities Servic11 Board : 
: · · Dean Muncaster, ChaiJ'. : ; 
·.: :. · Ccug ~elbutt • • : · 
;: Mayor Sandra Coopar_ .'< 
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3 Proposal Scope and Response 
All prospective strategic partners are asked to address the following in their non-binding proposals. 

3.1 Purchase of Shares 

• 
• Ter.IDs of payment, including the form of consideration if other than cash. 

• Any proposed timing considerations. 

• Pre-closing conditions (Le., due diligence, etc.). 

• Proposed representation on COLL US Power's Board of Directors. Om preference is that a 
majority of the board members be independent. 

• Philosophy or guiding principles for the determination of annual dividends paid to the 
shareholders 

• Other considerations including any proposed capital structure and shareholders' agreement 
matters. The shareholders' agreement will require the inclusion of buy-sell arrangements to 
include both right of first refusal and "shot gun" provisions. 

• Actions required to satisfy the Ontario Energy Board's MAAD provisions. 

3.2 Provision of Strategic and Specialized Resources 

• Outline the ability to provide COLLUS Power with resources in a range of areas, including 
engineering, construction, call center, regulatory and rates, safety and others. Provide 
details on the approach to providing such resources, including the general financial and -
working arrangements. 

• Details regarding your approach to working with the existing financial information systems 
(the degree of stand-alone and integrated working of these systems for the future). 

• In the context of the preceding, provide details about the approach to managing effective 
ongoing arrangements with the current COLLUS Power employee group and COLLUS 
Solutions Corp employee group. Include details about working with existing unions and 
financial arrangements. 

3.3 Support in Growing the COLLUS Power Business 

-. Outline the approach you would bring as a partner to supporting organic business growth in 
the COLLUS Power service area. 

• Outline the approach you would bring as a partner to supporting future acquisition and 
- merger growth of COLLUS Power. 

5 
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3.4 Customer Experience and Satisfaction 

Suinmarize your approach to ensuring that the existing customer experience and satisfaction of 
COLLUS Power is maintained and enbanced. · 

3.5 Supporting the Interests of the Communities 'Ve Serve 

Detail your intentions as a strategic partner in how you would continue and enbance a substantial 
presence and support for the interests of the communities we serve. Considerations would include 
local presence, economic development, interaction with the community, etc. 

3.6 Competitive Distribution Rate and Cost Structure of COLLUS 
Power 

Outline the approach you would bring as a strategic partner in maintaining and enhancing the 
competitive distribution rate and cost structure of COLLUS Power, while the company continues to 
realize desired rates of return. 

3.7 Other 

Include other matters, such as employee relations, that you would bring to COLLUS Power as a 
strategic partner. 

3.8 Proposal Response and Contact 

6 

• Proposal responses should be submitted in two parts, ·with each part in separate sealed 
envelopes. One envelope should contain the Purchase of Shares portion of the response 
described in section 3.1, and the other envelope should include the remaining parts of the 
proposal response. 

• Proposal responses should be sent to the attention of Mr. Dean Muncaster, Chairman, 
COILUS Power, 43 Stewart Road, Collingwood, Ontario, L9Y 3Z5 by no later than 4:30 
pm on November 16th, 2011. Submissions should include 12 hard copies and one 
electronic copy, including one copy marked as the original and signed by an authorized 
representative of the proponent. Proposals submitted after the closing date and time, 
regardless of the medium by which they were submitted, will not be accepted. 

• Proposals which fail to conform to the scope and requirements as set out in section 3 of this 
request for proposal will be disqualified and rejected. (For example, a proposal which 
proposes a purchase of greater than 50% of the shares of COLLUS Power ·will be 
disqualified) 

• All inquiries regarding this request for proposal should be directed in writing to 
Mr. John Herhalt, Partner, KPMG LLP, via email: jherhalt@kpmg.ca 
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Proposals will be reviewed and evaluated by the COLLUS Power Strategic Partnership Task Team 
With the goal of completing the selection process by the end of December 2011. 
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Proposal Evaluation 
Proposals will be evaluated using the following criteria and weightings: 
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• Payment for up to 50% of shares 
• Other considerations in Section 3 .1 

• Provision of strategic and specialized. resources 
• Support in growing the COLLUS business 

• Support for employees and their careers 

• Customer experience and satisfaction 
• Supporting the interests of the communities we serve 

• Competitive distribution rate and cost structure of 
COLLUS 

• Cultural and synergistic fit 

<t> 2011 J<PMG LLP. Allrighls reserved. 
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Data Availability 
Proponents will need access to various data in order to prepare their proposal submission. 
COLLUS Power will have the following data available at KPMG LLP, 333 Bay Street, 46th floor, 
Toronto, Ontario from October 5th through November 9th, by appointment. Appointments can be 
arranged through Diane Meehan ofKPMG via phone 417-777-3443 or email dmmeehan@kpmg.ca 
To the extent additional data is required and not noted below, please advise Mr. John Herhalt prior 
to making your appointment. 

• 2011-2013 Business Plan & Annual Report 

• 2008, 2009 and 2010 audited financial statements ;fCOLLUS Power and its affiliates 

• 2011 interim financial statements (quarterly) of COLLUS Power and its affiliates along with 
2010 comparatives 

• Tax returns and assessments for the last 5 years 

• 2011 budget and forecast information ofCOLLUS Power (draft) 

• 2012 budget information for COLLUS Power (including capital expenditure budget for 5 
years) 

• 2010 and 2011 K wh volumes 

• Historical summary of customer information by consumption and load forecasts for several 
years 

• List of largest customers 

• Annual statistics and other customer information 

• Asset condition studies 

• System reliability sUlllIIIB.ries 

• 2010 Rate schedule and most recent approved OEB rate submissions 

• Corporate structure and operating arrangement description between affiliates (including 
agreements and contracts) 

• Distribution system map of the COLLUS Power service area and forecast of potential 
residential and business growth in the service area 

• Summary of capital assets including rolling stock 

• Summary of employees and their arrangements for COLLUS Power and COLLUS 
Solutions Corp (includes organization chart, years of service, ages) 

• Annual operations and maintenance programs 

• Third party agre.ements and contracts 
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Promissory notes 

Shareholder declaration (agreement) and corporate by-laws 

Insurance contracts and claims history 

.· ... 

COLLUS Power Corp 
RFP Strategic Partnership 

Recent claims settlement and outstanding unresolved claims against the LDC or its 
representatives 

Union collective agreement 

Actuarial reports on employee future retiree benefits 

Any reports, decisions, orders related to non-compliance matters - legal, health and 
safety, environmental, regulatory 

0 20 l! KPMG Ll.P. All righis =e:vccl. 

; , 



CJI0008820 

--------------·- ------------------- ------·---------------·----~----------------~ -----------

.. , 

6 

·-·-----.. --.-.. ' ···---··.· ... -___ , . ., 
·-·::.· .. , .. -

··.· ·· . .... . ··. · · ·: :.: . 

COLLUS Power Corp 
R.FP Strategjc Partnership 

Terms and Conditions 
The request for proposal will be governed by the following terms and conditions: 

6.1 Confidential Information 

Proponents will continue to be governed by the "Non-disclosure Agreements" recently signed and 
shall not disclose any details pertaining to their proposal, this request for proposal or the selection 
process in whole or in part. to anyone not specifically involved in their proposal without the 
COLLUS Power Strategic Partnership Task Team ("SPTT") prior written approval. Proponents 
shall not issue a news release or other public announcement or at any time directly or indirectly 
communicate with the medta pertaining to details of their proposal, this request for proposals or the 
selection process without SPIT's prior written approval. 

6.2 Communication of Information 

• It is the proponent's responsibility to ensure that it has all necessary information concerning 
the intent and requirements of this request for proposal and to clarify any details in question 
mentioned or not before submitting a proposal. SPIT shall not be responsible for any 
misunderstanding on the part of the Proponent concerning this request for proposal and/or 
its process. 

• No verbal instructions or information will be binding on SPTT. All written instructions and 
specifications will be considered clear and complete unless written attention is called to any 
apparent discrepancies or incompleteness before submission of a proposal. No individual 
other than those designated as a contact in this request for proposal is authorized to 
comment on any portion of the request for proposal. 

• SPIT is under no obligation to provide additional information but may do so at its sole 
discretion. Inquiries received less than two days prior to the closing date and time may not 
be answered. At SPTT's discretion, the substance of any inquiries for additional 
information and responses to these inquiries may or may not be communicated to all 
recipients of this request for proposal. 

6.3 Proposal Validity Period 

Proposals and their details shall remain in effect and open for acceptance by SPIT for a period of 
60 days after the closing date. 

6.4 SPTT May Seek Clarification and Incorpo1~ate Response into 
Proposal 

SPIT may, in its sole discretion, choose to meet with some or all of the Proponents to discuss 
aspects of their Proposal. SPTT may require one or more Proponents to submit supplementary 
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information clari:fyi.ng any matters contained in their Proposal after the closing date and the 
supplementary documentation received from a Proponent shall, if accepted by SPIT, be considered 
to form part of that Proponent's Proposal. In the event that SPTT receives information at any stage 
of the evaluation process which results in earlier information provided by the Proponent being · 
deemed by SPIT to be inaccurate, incomplete or misleading, SPTT reserves the right to revisit the 
Proponent's compliance with the mandatory requirements of this RFP and/or adjust the scoring of 
rated criteria. 

6.5 Proposal to be Retained 

The Proponent agrees that all rights, title and interests, including copyright ownership, to this 
request for proposal and all information and material of any kind whatsoever that may be provided 
to the Proponent by SPIT or otherwise obtained by the Proponent relating to this request for 
proposal or in the Proponent's performance of the work if it is the successful Proponent, shall 
remain the property of SPIT and further that all such information and material and any copies 
thereof shall be returned to SPIT upon request. SPIT shall obtain all rights, title and interests, 
including copyright ownership, to the deliverables that are to be produced and delivered to SPIT in 
accordance with this RFP and SPIT may disclose, use or modify such deliverables in any manner it 
deems appropriate. The Proponent shall not do any act that may compromise or diminish SPTT's 
interest as aforesaid.. All Proposals submitted in response to this RFP shall become the property of 
SPIT. SPTT will' not returii. the Proposal or any accompanying documentation submitted by a 
Proponent. 

6.6 Reserved Rights of SPTT 

12 

• SPIT reserves the right to terminate, at any time, this request for proposal at any stage or 
the solicitation of indications of interest as submitted under this request for proposal. SPIT 
intends to conduct business in the ordinary manner during the evaluation and selection 
period; however, COLLUS Power and its shareholders reserve the right to take any action, 
whether or not in the ordinary course of business, which they deem necessary or prudent to 
conduct such busjness. 

• SPIT also reserves the right to accept any proposal in whole or in part or r~ect any or all 
proposals . . 

• The costs and expenses incurred for the preparation and submission of a proposal and all 
other costs and expenses incurred by the proponents relating to this request for proposal 
shall be borne by the proponents. SPIT shall not be liable for such costs and expenses or to 
reimburse, including, without limitation, in the event of rejection of any or all proposals. 

• SPIT shall not be liable for any expenses, costs, losses or any direct or indirect damages 
·incurred or suffered by any proponent or· any third party resulting from SPTT exercising any 
of its express or implied rights under this request. 

C 20 l l KPMO lLP. All rigbtt reserved. 
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Acceptance 

COLLUS Power Corp 
RFP Strategic Pa11nership 

The submission of a proposal by a proponent in response to this request for proposal shall constitute 
the said proponent's agreement to the terms and conditions described in this request for proposal. 

6.8 Errors, Omissions and Independent Advice 

... -. .:. .... ·_··! . . · .. ::·.:_·-:. 

SPIT and KPMG LLP do not accept any responsibility for any verbal information or advice or any , 
errors or omissions which may be contained in this request for proposal or any documentation 
disclosed or otherwise provided by or with this request for proposal. Neither COLLUS Power or 
KPMG LLP nor any of its affiliates, directors, officers, employees or agents makes any 
representations or warranties, either express or implied, with respect to the completeness or 
accuracy of this request for proposal and supporting documentation or any information or opinion 
contained herein. Any use or reliance on this request for proposal or on any information or opinion 
contained herein or documentation disclosed or otherwise provided by or with this request for 
proposal is at the risk of the Proponents, and neither COLLUS Power or KPMG LLP nor any of its 
affiliates, directors, officers, employees or agents shall be liable for any action, cost, loss, damage, 
injury and/or liability whatsoever iri.curred by any person arising out of same. The Proponents are 
responsible for obtaining their own independent legal, accounting and other advice with respect to 
this request for proposal, any information included in this request for proposal or in any 
documentation disclosed or otherwise provided by or with this request for proposal. 

13 
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PowerStream is pleased to respond to the Req_uest for Proposal document issued by COLLUS 
Power Corp ("COLLUS Power") on October 4, 201 L 

On September 19, 2011 the PowerStream team made a presentation to the COLLUS Power 
Strategic Partnership Task Team. The PowerPoint presentation made at that time is attached as 
an appendix to PowerStream' s response to the RFP in Section B. 

PowerStream Inc. is the second largest municipally-owned electricity distribution. company in 
Ontario, serving more trum 330,000 customers in nine municipalities located in Simcoe County 
and York Region that have a combined population of approximately 1,000,000. 

Created on June 1, 2004, following the merger oftbree York Region-based utilities (Markham 
Hydro, Richmond Hill Hydro and Vaughan Hydro), PowerStrearn. Inc. is jointly owned by City 
of Vaughan, the Town of Markham and the City of Barrie. PowerStream's unprecedented and 
unrivaled expansion of its customer base from just over 192,000 in 2004 to 334,472 (as of 
October 31, 2011) is a result of serving an area of the province that continues to experience 
tremendous population growth in combination with the company's own pursuit o.f forming 
strategic partnerships and relationships with other utilities. PowerStream has successfully 
completed the voluntary merger of four utilities and the acquisition of another in less than five 
years. 

AJthougb. for most companies the transitional challenges that usually follow a merger or 
acquisition can often impede the achievement of other corporate goals and objectives, 
PowerStream through these consolidations has continued to demonstrate its industry leadership 
in customer service, innovation and environmental stewardship. 

Several major projects completed by PowerStream. since its merger with Barrie Hydro 
Distribution Inc. on January 1, 2009, such as bringing :into service the company's 11th. 
transformer station dlrectly connected to the provincial transmission grid and the incorporation 
of several smart grid features to its own distdbution system, along with s.ome impressive 
customer and employee satisfaction figures, are indicative of the company's ability to 
transition, move forward and lead at the same time. This is further evidenced by the number of 
awards the company has earned over in recent years includ:ing Greater Toronto's Top 
Employers (2012), Electricity Distributors Association's Performance Excellence Award 
(2011 ), United Way of Great Simcoe County's Campaign Merit Award (2010), Ontario Energy 
Association's Company of the Year Award (2010), Ministry of the Environment's Ontario 
Environmental Leader (2010), Vaughan Chamber of Commerce Business of the Year (2010), 
Electricity Distributors Association's Environmental Excellence Award (2009) and Smart 
Conunute Employer of the Year for N orth Toronto, Vaughan (2009 and 201 l). 
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PowerStream's commitment to the environment and sustainable growth has been demonstrated 
in several areas and on a number of occasions. The company has built two work location 
buildings that have been certified by the Canada Green Building Council as LEED® 
(Leadership in Energy and Environmental Design) Gold. No other company in Simcoe County 
or York Region, and no other electricity distnbution utility in Ontario, operates out of multiple 
LEED® gold certified facilities. Further to this, PowerStream has an active solar PV generation 
business and is an industry leader in the delivery of conservation and demand management 
programs to its customers. 

PowerStream believes thatCOLLUS Power and PowerStream share the same values which are 
critical to making the proposed Strategic Partnership successful. In fact, COLLUS Power's 
inspirational and foiward-thinking value ·statement that the organization values "the 
entrepreneurial spirit to responsibly and decisively challenge the conventional" aligns well 
with PowerStream's vision statement of being "a socially responsible company, committed to 
the environment and sustainable growth, lea.ding the way into the future with boldness, 
innovation, and industry best in class performance." Moreover, COLLUS Power's stated 
values of "trust, responsibility, sustainability, people, partnerships & collaboration and 
continuous improvement" are similar in intent and spirit to PowerStream.' s values of "respect, 
teamwork, performance, accountability and initiative." 

I 

PowerStream. is proposing a structure which will satisfy the objectives of both COLLUS Power 
and the Town of Collingwood and create a partnership which will continue to operate in the 
best interests of the customer, employees and Shareholders m all the service territories 
cmrently served by both entities. This structure recognizes the importance of municipal 
ownership, growth and community involvement, principles that are held in high regard by both 
organizations and the customers they serve. The model, articulated to the COLLUS Power 
Strategic Partnership Task Team by Brian Bentz, President & CEO of PowerStream on 
September 19, 2011, is transferable for future regional growth with other communities and we 
believe that this will provide a model for further consolidation. 

• r..$\>'J>IOBbS'ru Q ,Run;~ s.( 50% ofilie - u(ty in CO"tl::t.rs ,P9w' and provide an additional 
cas payment by facilitating tb.e recapitalization of COLL US Power 

• A proposal to provide strategic and specialized resources to COlWS Power while 
continuing to effectively engage the COLLUS Power and affiliate employees 

• A proposal to support growing the COLLUS Power business. both organically and 
through acquisition or merger 

• A proposal to provide a continue4 and substantial. presence in the communities that 
COLLUS Power serves 
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A proposal to provide continued and enhanced support for the interests of the 
communities COLLUS Power serves 
A proposal to provide continued focus on maintaining and enhancing the competitive 
dis:tobution rate and cost structure of COLLUS Power 

PowerStream is very pleased to have been given the opportunity by COLLUS Power to 
respond to the RFP and PowerStream strongly believes in the strategic, operational and 
financial benefits that its Proposal offers. 

NOTE: Tn PowerStream's Response we have, assuming that we may be the successful 
proponent, referred to the post closing utility as "COLLUS PowerStream". 

B :PURCHASE OF SHARES 

B.1 Proposed Payment 

Subject to the Terms and Conditions of a Share Purchase Agreement, the Town of 
Collingwood would receive total cash consideration of $14,510,170 upon closing. This 
payment is comprised of: 

Recapitalization Dividend 

Repayment of Town of Collingwood Note 

Upon closing, PowerStream would pay $7.3 million for duly-issued s}Jares evidencing 
PowerStream's ownership of 50% of the outstanding equity share capital ofCOLLUS Power. 

PowerStream would also facilitate a special recapitalization dividend to be paid immediately 
prior to closing to recapitalize COLLUS Power to its deemed capital structure, as determined 
by its Ontario Energy Board ("OEB") defined regulatory rate base, while also maintaining a 
deemed level of working capital based on the 2011 audited :financial statements, as at 
December 31, 2011. We estimate the amount of the recapitalization dividend to be 
approximately $5.5 million. If the 2011 audited financial statements are not :fina~ the 
recapitalization dividend will be estimated based on the unaudited financial statements. If 
required, upon finalization of the 2011 audited and closing financial statements, a post closing 
adjustment would be made to reflect the difference between the estimated 2011 results and the 
closing financial statements. 

CJI0008820 
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In addition, as part of its proposal, PowerStream is prepared to offer, if the Town of 
Collingwood so chooses, that the existing promissory note, payable held by the Town of 
Collingwood, would be repaid by third party debt facilitated by PowerStream. This would give 
the Town of Collingwood an additional $1,710,170 as part of the sale ofCOLLUS Power for a 
potential total cash distribution to the Town of Collingwood of $14,510, 170. 

B.2 Proposed Timing Considerations; B.3 Due Diligence Requirements; 
B.4 Pre-Closing Conditions 

If PowerStream is the successful Proponent, a Share Purchase Agreement would be prepared to 
effect the transaction. Such agreement would contain customary representations and 
warranties for a transaction of this nature. The Share Purchase Agreement would include a new 
Shareholder Agreement, which would, among other things, set out the composition of the 
Board of Directors, Unanimous Consent Items, Objectives and Guiding Principles, and 
Liquidity Rights. The Share Purchase Agreement will also provide for customary due 
diligence including, but not limited to: financial systems and record of accounts, inspection of 
physical plant and related assets, review of audited financial results for the fiscal year 2011, 
closing :financial statements and other related documents, and review of Information and 
Technical Systems. 

B.5 Representation on Proposed New C,OILUS PowerStream Board 

As noted in COLLUS Power's RFP, its the preference is that a majority of Board members on 
the Board be mdependerit. Consistent with this philosophy, PowerStream proposes the 
following Board structure: 

• 6 person Board of Directors comprised of 3 representatives each from The 
Town of Collingwood and PowerStream 

• 2 co-chairs to be nominated by each Shareholder 
• A majority of the representatives from both Shareholders would be independent 

Tue proposed Board of Directors structure, combined with the Shareholders Agreement, would 
ensure that there is significant local input over the COLLUS PowerStream operations. 

B.6 Proposed Dividend Policy 

PowerStream's Proposal is conditional upon agreement on a new Dividend Policy. In 2010, 
COLLUS Power did not pay a dividend to its Shareholder. Starting in 2013 COLLUS 
PowerStream would expect to pay a dividend to its Shareholders. The proposed Dividend 
Policy is consistent with other dividend policies for regulated entities in Ontario. 

CJI0008820 
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Such Policy is based on the philosophy that the purpose of the dividend policy is to provide the 
Shareholders with a steady mcome stre.am from continuing operations while providing 
COLLUS PowerStream with an appropriate capital structure and working capital level in order 
to operate as a viable business. The Dividend Policy philosophy would be consistent with the 
objectives and guiding principles of COLLUS PowerStre.am. 

It is proposed that Dividend amounts would be determined as follows: · 

• COLLUS PowerStream shall pay a minimum of 50% of annual net income, as 
dividends, with consideration given to the following: 

Cash position at the beginning of the year; 
Working capital requirements for the current year; and, 
Net capital expenditures required for the current yet. 

Based on the forecasted net income for COLLUS PowerStream, and assuming that COLLUS 
PowerStream earns the regulated rate of return, we anticipate that the net income in 2013 could 
be in the range of $800,000 to $1,000,000. As per the proposed Dividend Policy, COLLUS 
PowerStream would therefore pay a dividend of approximately $400,000 to $500,000. 

B.7 Other - Shareholders Agreement Matters 

PowerStream's Proposal is conditional upon the Parties agreeing upon their respective 
Liquidity Rights to be incorporated in the new Shareholder Agreement. As contemplated in 
the RFP, the new Shareholder Agreement would provide for certain buy/sell arrangements. 

Such arrangements would include: 

Any transfer or pledge of shares in COLLUS PowerStream would be prohibited without the 
written consent of the other Shareholder, provided that the Shareholders Agreement shall 
include liquidity provisions to be negotiated, such as: 

1. In the event that either Shareholder receives a bona fide offer which it desires to 
accept from an arm1s length third party to acquire all of the Shares owned by such 
Shareholder for cash (an "Offer"); the other Shareholder shall be entitled to a right of 
first refusal to acquire such Shares ·at the same price and on the same terms and 
conditions as set out in tb.e Offer, failing which the Shareholder receiving such Offer 
shall be entitled to sell its Shares to the third party which made the Offer subject to that 
third party agreeing to be bound by the Shareholders Agreement; 

CJI0008820 
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·2. At any time after 2 years from the date of closing, either Shareholder may by written 
notice to the other institute a -buy - sell mechanism by specifying a price per Share and 
requiring tbat the recipient Shareholder in its discretion elect either tD (i) purchase all of 
the Shares of the :initiating Shareholder, or alternatively (ii) sell all of the Shares of the 
recipient Shareholder, in each case at the price per Share specified in the initiating 
notice; 

3. At any time after 2 years from the date of closing, Collingwood Utility Services Corp, 
as the owner of 50% of the outstanding Shares of COLLUS PowerStream, shall be 

· entitled to Put those shares to PowerStream Inc and require that the latter acquire such 
Shares at a price equal to their fair marlcet value determined by the same valuation 
approach as was utilized in the :purchase by PowerStream Inc. of its initial 50% 
shareholding in COLLUS PowerStream. 

B.8 Ontario Energy Board 

It is our understanding based on Section 86(2) of the OEB Act which deals with 'Acquisition 
of Share Control'- that, as a result of COLLUS Power Corp and the Town of Collingwood 
selling 20% or more of their equity in COLLUS Power, a MAADS (''Mergers, Acquisitions, 
Amalgamation artd Divestitures") application to the OEB will be required. This application 
will follow a process similar to that for a rate application with a newspaper notice, 
interrogatories from intervenors, written. submissions and a written or oral hearing. 

MAADs applications are evaluated based on a "no harms test", meaning that the OEB must 
determine that COLLUS Power and PowerStream customers will be no worse off as a result of 
the transaction. Although. this may appear simple, the application, the subsequent additional 
evidence and the Decision are very important strategic :in.formation. OEB staff and :intervenors 
will refer back to these documents for years to come. 

PowerStream staff has extensive experience in the MA.A.Ds process, most recently with the 
Barrie-PowerStream merger. This application was approved by the OEB at the end of an oral 
hearing in December 2008. 

PowerStream staff will support COLLUS Power staff in the MAADs application by providing 
strategic advice and assisting with 1he compilation of evidence, interrogatory · responses, 
submissions, witness training and hearing preparation, as necessary. 
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C.1 Objecdves and Guiding Principles 

· ·PowerStream proposes tbat the new Shareholder Agreement would set out the Guiding 
Principles of the Corporation, which would include the following: 

• For Profit Corporation - COLLUS PowerStream will continue to be a for profit 
corporation comm.itted to optimize its rate of return and Shareh.older value. Subject to 
OEB approval, the ma'llimum rate of return sought by COLLUS PowerStream from 
time to time will be achieved. as soon as practical · 

• Capital Structure - COLLUS PowerStream will maintain a capital structure consistent 
'With the OEB capital structure mandated by the OEB (currently 60/40 debt to equity). 

• Dividend Policy - COLLUS PowerStreain will plan to pay dividends to its 
Shareholders approximating 50% of the net income on an annual basis with due 
consideration given to the cash position at the beginning of the year, working capital 
r~quirements and net capital expenditure requirements. 

• Growth - COLLUS PowerStream will be committed to pursuing significant growth 
opportunities on a. prudent and profitable basis giving due consideration to the 
geographic footprint, size and location of LDCs in Ontario. 

• Employees - COLLUS PowerStream will treat all employees in a fair and equitable 
manner. The Corporation will develop with its employees a shared commitment 
towards high customer service, improved productivity and workplace safety. The 
Corporation will ensure th.at all staff understand the Corporation's business plan and 
have the skills they require to fulfill their part in achieving those goals. 

• Customers - The customers of the Corporation are the operational priority of the 
Corporation.. COLLUS PowerStream will provide a reliable, effective and efficient 
electricity distribution system. 

• Community and stakeholders - COLLUS PowerStream will play a significant role in 
the local communities in which it operates. COLLUS PowerStream will act as a good 
corporate citizen and a facilitator of economic development in t;b.e comm.unities it 
services. 
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REPORT#: CAO 2012-01 
DATE: January 23, 2012 
SUBMITTED TO: Mavor and Council 
SUBMITTED BY: Kimberly Wingrove, CAO 
SUBJECT: COLLUS PowerStream Strategic 

Partnership 

1. RECOMMENDATION: 

THAT Council receive Staff Report CA02012-01 titled COLLUS PowerStream Strategic 
Partnership, and enact By-law 2012-011 to execute the agreements with respect to the sale of 
50% of the shares of the Collingwood Utility Services Corp to PowerStream Inc., and related 
matters. 

2. SUMMARY AND BACKGROUND: 

PowerStream is the second largest municipally-owned electricity distribution company in 
Ontario, delivering power to more than 335,000 customers. PowerStream serves the 
communities of Alliston, Aurora, Barrie, Beeton, Bradford West Gwillimbury, Markham, 

' . ' . 
Penetangi.Jishene, Richmond Hill, Thornton, Tottenham and Vaughan. PowerStream is jointly 
owned by the municipalities of Barrie, Markham and Vaughan . . 

During the previous term of council, a review of operations was initiated as part of COLLUS' 
ongoing approach to ensure that our Municipality is receivi~g the mo_st Shar~holder and 
customer value for its dollar with a focus on fiscal responsibility and the reduction of debt. 
Immediately following the 2010 municipal election, Council challenged us all to begin looking for 
new opportunities and attempt to do more with less. The COLLUS board then engaged KPMG 
to look at the corporati on's value, to provide the board with a review of what is happening in the 
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electricity distribution industry, to provide insight to what might happen in the future and to 
provide various strategic ownership options. 

After examining several options, a strategic partnership option was chosen for several reasons: 
• Reduced Risk. The Town will reduce/mitigate itself from the risks of being in the 

electricity distribution business specifically in the area commodity risk. 
• Retains an Income Stream. The Town will continue to earn a future dividend stream 

based on equity ownership in the new partner's Local Distribution Company (LDC). 
• Operating Synergies with the Shareholder. The Town retains the ability to obtain 

operating cost synergies through the integration of support functions with the water utility 
and IT. 

• Control. The Town retains joint-control of the utility and its decisions with respect to 
levels of customer service, promotion of economic development, rates, subject to OEB 
oversight. 

• Provides Additional Funding to Town: The funds that are received as a result of this 
partnership transaction will allow the Municipality to reduce debt or to be available for 
valued community projects. 

• Policy Challenges . This option does address the expected push for additional 
consolidation of LDCs in the province. 

• Future Opportunities. 

The share purchase agreement and shareholders agreement address the requirements of the 
strategic partner relationship including: 

• An investment of up to 50% in Collingwood Utility Services Corp. shares 
• Provision of strategic and specialized resources to Collingwood Utility Services through 

Service Agreements 
• Support in growing the Collingwood Utility Services business, both organically and 

through acquisition 
• Continued and enhanced support for the interests of the communities we serve and our 

employees 
• Continued and substantial presence in the communities we serve 
• Continued focus on maintaining and enhancing the competitive distribution rate and cost 

structure of Collingwood Utility Services Corp. 

This request does not include any of the activities associated with the water operations. 
Collingwood Public Utilities Services will continue these operations "as is". 

Further to the resolution passed unanimously by the Board of Collingwood Utility Services Corp. 
(see attached), the Town, as the sole shareholder of Collingwood Utility Services Corp., is being 
asked to approve a transaction wherein the Town will sell 50% of its shares in the issued capital 
of Collingwood Utility Services Corp. to Powe-rSfream Inc., pursuant to a share purchase 
agreement and enter into an agreement respecting the governance, shareholdings and related 
matters of and regarding Collingwood Utility Services Corp. (the "Unanimous Shareholders 
Agreement"), each of the draft Share Purchase Agreement and the Unanimous Shareholders 
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Agreement having been provided to Council and approved by Collingwood Utility Services 
Corp.; 

With Council approval, the Town and Collingwood Utility Services will enter into the Share 
Purchase Agreement with PowerStream, to approve the Transaction contemplated thereby, and 
following the fulfillment of and completion of certain conditions precedent set out therein, sell the 
Shares and enter into the Unanimous Shareholders Agreement. 

The resolution directs the Mayor of the Town of Collingwood and the Clerk to execute the Share 
Purchase Agreement and the Unanimous Shareholders Agreement, with such changes as they 
may consider reasona_ble, and to execute all documentation necessary to effect the sale of the 

. Shares to PowerStream, the Transaction and By-law 2012-011, including without limitation 
approve financing, authorize and file articles of amendment, amend bylaws, amend and enter 
into service agreements hetween the Town and Collingwood Utility Services or its Subsidiaries, 
authorize dividends to be declared and paid by Collingwood Utility Services and the 
Subsidiaries and authorize repayment of debt under the outstanding promissory note issued to 
the Town by COLLUS. . 

3. DISCUSSION: 

As noted above, Collingwood Utility Services is wholly owned by the Town; each of COLLUS 
Power Corp. ("COLLUS"), COLLUS Energy Corp. ("Energy") and COLLUS Solutions Corp. 
("Solutions") is a wholly owned subsidiary of Collingwood Utility Services (collectively, COLLUS, 
Energy arid Solutions are referred to as the "Subsidiaries"); 

~ . 

--.,.. --·----------------1 

CCll.LUf: ,]!,-:;'.ufi.-...r.s t:.:i;e; 
~::.;11 l?.ajunE...""{, C..r.l3k 

C.:7J36aiii:Jhl. 
t!.:lreE:lc-\'l!rds 

I 
I 
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I 

C:;·Jiln-;;"00!! Puhlic; 
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D~11 f~~Jnr.as'io. C~Ef!r 

Dw~fi Gal::i;.ib. 
tia:t:lr .33ndra Cco~=r 

As a regulated utility, COLLUS Power is subject to oversight by the Ontario Energy Board 
(OEB). Thus, decisions on rates and services quality for any owner are constrained by OEB 
rules in place 
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Upon review of the strategic ownership options prepared by KPMG, Town Council gave 
direction to COLLUS to further investigate the Strategic Partnership option through the creation 
of a Strategic Partnership Task Team (August 2011) and to issue a Request for Proposal (RFP) 
(Issued October 4, 2011) to prospective partners. Upon review and rating of the various 
proposals submitted according to the RFP, @® 1 

The Share Purchase agreement details the financial considerations being provided to the Town 
by PowerStream Inc. It includes amongst other items, a dispute resolution mechanism should 
there be any disagreement on the final financial figures. It also contains the representations and 
warranties made by the Town regarding corporate power and authority and appropriate by-laws 
to enter into the transaction. It outlines the service agreements with the Town and details the 
employee groups and any contractual agreements in place respecting them. There are a 
number of conditions to closing including sign off by third party and regulatory agencies such as 
the Ontario Energy Board and Infrastructure Ontario. There is a drop dead date of December 
31 , 2012 for the completion of these conditions. 

The Unanimous Shareholders agreement is entered into by PowerStream and the Town of 
Collingwood upon execution of the Share Purchase agreement. It requires a new strategic plan 
be created within 6 months that will be updated every 3 years. The Shareholders Agreement 
also outlines board composition (equal representation, co-chafrs for the first 2 years, 3 year 
director terms), conditions requiring shareholder approval, development of a business plan and 
the dividend policy. Collingwood Utility Services Corp. has the first right of refusal on mutually 
acceptable participation in any future mergers or acquisitions undertaken by both PowerStream 
and COLLUS. 

4. EFFECT ON TOWN FINANCES: 

Under the terms of the Share Purchase Agreement, the Town of Collingwood will receive cash 
and other considerations valued at approximately $15M. Under the Ontario Electricity Act., the 
Town would pay a Transfer Tax equal to 33%, less Payments in-lieu of Taxes (PILS) of the 
proceeds if it sells its ownership interest in COLLUS to another entity. At present, the Provincial 
government has introduced an exemption (or "holiday") from transfer tax for sales of 
municipally-owned utilities to entities owned by municipalities or by the province. 

A commitment has been made to hold a public meeting to determine where the proceeds of the 
sale would be directed. 
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~--· - -- ·- -­·- - --------------· - -- - - -·----- -

5. DISPOSITION: 

- ---- ---
-~ - ---- -~-- -·- __ __ _,_ ____ __, ____ ·--- ---- ·---·---- --·· -

If approved, By-law 2012-011 shall come into full force and effect upon the Mayor and the Clerk 
being authorized, for and on behalf of the Town, to execute the Share Purchase Agreement and 
the Unanimous Shareholders Agreement, with such changes as they may consider reasonable, 
and to execute all documentation necessary to effect the sale of the Shares to PowerStream, 
the Transaction and this By-law, including without limitation approved financing , authorize and 
file articles of amendment, amend bylaws, amend and enter into service agreements between 
the Town and Collingwood Utility Services Corp. or its Subsidiaries, authorize dividends to be 
declared and paid by Collingwood Utility Services and the Subsidiaries and authorize repayment 
of debt under the outstanding promissory note issued to the Town by COLLUS. 

The Collingwood Utility Services Board and the Town of Collingwood will proceed with the 
fulfillment of the conditions of the Share Purchase Agreement. 

6. APPENDICES: 

[81 Resolution of Board, Collingwood Utility Services Corp., January 20, 2012 

SIGNATURE 

Kimberly Wingrove 
CAO 
Town of Collingwood 
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CONFIDENTIAL .. Release of this information 
TOWN OF coLUNGwooomay breach tegislation and may cause legal 

· .. impllcruions to the town and others. 
IN-CAMERA MINUTES 

December 5, 2011 

An in-camera session of Council was scheduled for December 51
h, 2011 in the Council Chambers, Town 

Harl, Collingwood during the ·regular meeting of Council to be held at 5:00pm. · 

MAYOR COOPER CALLED COUNCIL TO ORDER AT (8:3Spm) 

Members of Council Present: Mayor Cooper 
Deputy Mayor Uoyd 
Councillor Edwards 
Councillor Lloyd 
Councillor Chadwick 
Councillor Hull 
Councillor West 
Councillor Cunninghar;n 
Counciilor Gardhouse 

THATthis Council proceeds in Camera in orderto address a mattefJ;~ftainingto: 
0 labour relations or employee negotiations ·· · 
0 the security of the property of the municipality or localboafa 
0 personal matters about an identifiable individual, including municipal or local board 

employees 
0 advice that is subject to solicitor-client privilege, induding communications necessary 

for that purpose. 

Items for Discussion 

Staff Present: Kini"W/ingrove, CAO 
Sara Atmas, Clerk 
Ed 1i9ughton, President & CEO of COLLUS 
Dean Muncaster, Chair of COLLUS 
Larry Irwin, Director of Information Technology 
Doug Garbutt 
John Rocx, KPMG 

** Councillor tJhadwick removed himself from the room and did not participate in discussion on 
the above noted matter with respect to his previousfy declared conflict. 

Mayor Cooper provided an overview of the RFP and potential partnership opportunities. 

Ed Houghton reported on the process to date and detailed the evaluation of the Request for 
Proposals. 

COLLUS provided a recommendation for Council's consideration as follows; 

THATthe COLLUS Power Corp Board hereby accepts the findings of the Strategic Partnership 
Task Team and recommends to Collingwood Council that Collus Power Board be directed to 
undertake negotiations with PowerStream Inc. for the purpose of entering into a Strategic 
Partnership arrangement; 

December 5, 2011 /rx;amera Minutes 



. AND FURTHER THA ~the results of tbese negotiations b$ brought back to Collingwood Council 
in a timely fashion for further review and consideration. 

Moved by Councillor Edwards 
Seconded by Councillor West 

THAT Council direct the. Collus Board to continue negotiations with the preferred 
proponent, being PowerStream Inc., for a potential strategic partnership arrangement. 

CARRIED 

c) Litigation/Legal Direction 

Staff Present: Kim Wingrove, CAO 
Sara Almas, Clerk 
Mariann~ Nero, Human Resources Manager 

M.arianne Nero, Human Resources Manager advised Council that she will be at pre~trlal · hearing 
for former staff member Belinda Hindle, who has been offered 6 months severance pay, 
however this offer has been refused twice. Ms. Nero provided Council with the settlemer1t being 
recommended by our solicitor. 

Moved by Deputy Mayor Lloyd 
Seccmded by Councillor Cuningham 

THAT Council authorize the Solicitor and Human Resources Manager to proceed with litigation 
and offer Belinda Hindle up to 10 months of severance, as.recommended: 

CARRIED 

d) Performance Evaluation Process 

Staff Present: 

December 5, 2011 In-camera Minutes 

Marianne Nero, Human Resources Manager 
Leo Longo, Municipal Solicitor 
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* Clerk Almas, delegated the Clerk's responsibility to record in-camera minutes to SoNcitor Leo 
LongcJ, and left the room. 

A discussion occurred respecting the background of and current Town process of evaluating the 
CAO's performance. It was suggested tha.t such reviews be con(jucted annually and eaily in 
each calendar year. 

Moved by Councillor Chadwick 
Seconded by Councillor Edwards 

THATthe Town's Manager, Human Resources be requested to bring back a report to Council 
suggesting a process to undertake the annual performance reviews bf th~. Towri's._.c;;_AO. 

CARRIED 

ADJOURNED at (10:25 pm) to rfse in open session. 

CLERK 

December 5, 2011 fn-camere Minutes 
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A Strategic Partnership between 
Collingwood Utility Services and 

PowerStream Inc. 

Proposed Transaction: 
Purchase of 50o/o of Collingwood Utility Services 

Inc. shares by PowerStream Inc. 

PRIVILEGED & CONFIDENTIAL 
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Overview 

I. Why sale of the shares of Collingwood Utility Services Inc. 
("CUS") and not Callus Power Inc. ("Callus") directly? 

II. Transaction Structure and Major Agreements 
a) Share Purchase Agreement 

b) Shareholders' Agreement 

Il l. Outstanding Issues 
IV. Questions? 
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I. Why sale of shares of CUS rather than COLLUS 
directly? 

NOTE: Original Request for Proposals ("RFP") from Callus Power Inc. 
("Callus") contemplated purchase of shares of Callus from CUS 

KPMG LLP review determined transaction was more beneficial from 
a tax perspective when Vendor was Town and target was CUS, 
rather than Callus 

Implications: 

a) Callus Energy Corp. ("Energy") and Callus Solutions Corp. 
("Solutions") are also part of the transaction 

b) Pre-closing adjustments to Energy, Solutions and Callus 
c) More due diligence 

d) Avoid capital gains tax on the transaction (estimated at $350,000) 
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II. Transaction Structure 

Major Agreements: 

(a) Share Purchase Agreement 

(b) Shareholders' Agreement 

PRIVILEGED & CONFIDENTIAL 
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Share Purchase Agreement ("SPA") 

COLL US 

Collingwood Utility 
" c Services 

Collus Solutions 
Corp. 

PRIVILEGED & CONFIDENTIAL 
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Transaction Structure (cont'd) 

Share Purchase Agreement ("SPA") 
1. Timing: 

a) Pre-Execution and Due Diligence 

b) Execution of Agreements 

c) Interim Period - fulfillment of conditions 

d) Closing Target Date -April 2012 following: 

1. financial arrangements 

11. Infrastructure Ontario consent 

iii. Amendment to Service Agreements 

iv. OEB filing 

v. Interim 2011 Financial Statements 

2. Consideration (see Article 2 of SPA): 
a) PowerStream pays $8M for 50% of shares of CUS 

b) $5.2M - Estimated dividend arising from debt injection by 
PowerStream (or Third Party) through Coll us and up to Town 
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SPA (Cont'd) 

1. based on draft Working Capital numbers 
11. adjusted post-closing 
111. Holdback Amount of $1 M 

c) $1.?M - Repayment of Promissory Note to Town 

d) Dispute resolution mechanism for disagreements on calculation of 
final numbers 

3. Reps and Warranties (see Section 5.1 (a) and (b)) 
a) Basic reps of Town with respect to the Town 

(corporate power and authority, enforceability, no bankruptcy, no violation of by­
laws and contracts by entering into transaction) 

b) More extensive reps by Town and CUS re CUS and Subsidiaries 
(ie. Collu·s, Energy, Solutions) 
(Issued capital, ownership of shares, no third party rights to purchase 
shares, no violat!ons of b -laws and contracts by entering into the 
transactio compliance with law ' real property and leased property, 
intellectual prope ' environmental, insurance, employees and plans, 
litigation, taxes, service agreements with Town) 
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SPA (Cont'd) 

c) Some exceptions in schedules 
d) Basic reps by PowerStream (Section 5.3) 

(corporate power, authority, enforceability, authorization, no bankruptcy, 
absence of conflict) 

4. Conditions to Closing (Article 4) 

a) OEB filing 
b) Service Agreements with Town and Subsidiaries 
c) Bring-down of reps and warranties 
d) Updating schedules to SPA 
e) Infrastructure Ontario and any other Third Party Consents (if 

any) 
D Legal Opinions 
g) Drop dead date - December 31, 2012 
h) Financing 

5. Covenants during interim period - operate in the ordinary course (ie. 
CUS and Subsidiaries) (Article 6) 
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------ ··-- --- ·- - - --- -------

SPA (Cont'd) 

6. Indemnification provisions (Article 7) - Caps and Floors 
a) Floor - Parties can only bring a claim once lndemnifiable 

Losses reach $1 OOK 
b) Cap - maximum amount to be indemnified is amount equal 

to Purchase Price ($8M) 
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Transaction Structure (cont'd) ) 
1\Jwoo.-.t ~ ~ 

Shareholders' Agreement 
1. 

2. 
a) 

b) 

c) 

d) 

e) 

~ 
g) 

h) 

i) 

Entered into on Closing and verning relationship between Town and 
PowerStream with respe o Callus 

Guiding Principles ( . ction 2.1 ): 
,/~~~~ 

..:::::=~-==-~~~--===~-.--.---.: 

. g_enerate cost savings through economies of scal_e _ ~1 '? 
· treat all employees in fair and equitable manner 

seek to grow business organically and through acquisition or merger 

continued and substantial presence in community 

be integral participant in local communities in which they operate 

maintain service reliability levels 

continued high level of safety 

maintain and sustain infrastructure through adequate levels of investment consistent 
with good utility practice 

j) customer service levels maintained or improved 

(see full list) 

3. Strategic Plan - updated within 6 months of agreement and every 3 
years (Section 2.2) 
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Transaction Structure (cont'd) 

Shareholders' Agreement 

4. Board (Article 4) -

a) equal representation by both shareholders - 6 total, 3 
nominations by each Shareholder 

b) Chair- first 2 years after agreement - two co-Chairs, 1 
representing each Shareholder, then alternating chairs/vice-chairs 
from each Shareholder 

c) Board director terms - 3 years 
d) Quorum - majority of directors, provided there is a representative 

from each of the Shareholders , -- · ~ 

5J,[J c- Shareholder Approval (Section 5) (ie. both Shareholders) required for 
~ the fgllo_wing: 

7 Cm~, mergers, new classes of shares, disposition of 
assets of business ou side of the ordinary course, enter into business 
ventures outside of ordinary course or that would change tax status of 
corporation and subsidiaries, borrowing of funds outside of ordinary 
course, issuance of additional shares, changes to Dividend Policy, winding 

? .. 
up or dissolution, amend or repeal bylaws, .changing or removin 
restrictions on business, expenditures exceeding $500K, etc . 

PRIVILEGED & CONFIDENTIAL 
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Shareholders' Agreement (Cont'd) 

6. Business Plan (Section 5.4) 

a) within 90 days of agreement Shareholders to work in best good faith 
efforts to develop and approve business plan 

b) each year thereafter, new Business Plan developed and approved 
by the Board, provided to Shareholders for informational purposes 

7. Dividend Policy (Section 5.4 and Schedule B) 

a) each year, usually minimum of 50o/o of annual net income as 
dividends for CUS, COLLUS , Energy and Solutions after 
considering factors listed (cash position, working capital 
requirements for current year, net capital expenditures required 
for current year) 

8. Right of First Refusal for CUS re: PowerSteam M&A Transactions 
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Shareholders' Agreement (Cont'd) 

9. Restrictions on Share Transfers (Article 7 and Article 8) 

a) Standstill Period - no share transfers for 30 months from date 
of agreement without prior written consent (Section 6.1) 

b) Right of First Refusal re third party offers to purchase shares 
(Article 8) 

c) Shareholder Withdrawal from Corporation at Fair Market 
Value (Article 9) 

d) Shotgun - Buy/Sell Notice (Article 10) 
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1. Holding Company between Town and CUS? 

Source of financing of $5.2M and $1.?M ----- --
Service Agreements with Town and Subsidiaries - approval o 
amendment 

4. Calculation of Recapitalization Dividend methodology 

~ 

~~~~~~~~? -- - ,. -
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Summary and Timeline 

End of January 

Execution of Share 
Purchase Agreement 

lnte'rim P.eriod 
(Febru~-ry~Wj12to end 
of April 2012) 

OEB notification Arrangement bf 
Financing for 
transaction 

Infrastructure 
Ontario consent, 
Others? 

[Business to be carried on in the ordinary course] 

. 
Immediately prior to 1AP,Tril 2912 ' ·- On Closing Post-Closing (60 days) 
Closing (pr.ojected)\ ,-0 

~·1 ., 
~ 

~ • c " , _,, 
~ .... - < - ~- "" - .. - f 

' ~L . ,_ .·-·,.; 

.. 

Recapitalization Dividend Closing of Execution of Shareholders' Adjustment of Recapitalization 
and Repayment of Transaction Agreement Dividend amount based on 2011 
Promissory Note to Town of Financial Statements 
Collingwood 
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linda '(an'tsis . 

Fro!Jl: 
Sent: 
To: 
StibJ.ecf: 

.~ii~"' ·· . . . 
~j,l~i:C!;,.ll,wiyd@collingwood.ca > 
Janua -16~12 4:47 PM 

From: Leo Longo [llongo@airdberlis.com] 
Sent: Monday, January 16, 2012 12:38 PM 
To: Sandra Cooper; Rick Lloyd 
Subject: Re: Celius 

Partially. 
Ron and Corrine are advising Callus, not the Town. I just want to note that the Town's interests may not be 
identical to Celius. 
LFL 

Leo F. Longo 
Aird & Berlls LLP 
Brookfield Place, Suite 1800 
Box 754, 181 Bay Street 
Toronto, Ontario M5J 2T9 
T:416-865-7778 
F:416-863-1515 
E:llongo@airdberlis.com 

Certified Specialist • Municipal Law: 
Local Government & Land Use Planning and Development 

Sent from my BlackBerry Wireless Device 

--- Original Message ----
From: Sandra Cooper [mailto:scooper@collingwood.ca) 
Sent: Monday, January 16, 2012 12:26 PM 
To: Leo Longo; Rick Lloyd <rlloyd@collingwood.ca> 
Subject: Re: Celius 

Leo: 
Collus has included Corrine and Ron from A and 8 to review documents. 
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Phone: 705-445-1800, ext 2255 
Fax: 705-445-2549 
Email: pbom@collus.com 
www.oolius.oom 

Important Notice: This message is intended only for the use of the person to whom it is 
addressed, and may contain information which is privileged and confidential If you are 
not the intended recipient, you are hereby notified that distribution or copying this 
message is strictly prohibited If you received this in error, please notify the sender and 
delete the original message and attachments. 

----- Messag;e fr.om. John Brown <jbrown@coflflngwo.od.ca> on Th:u, 5 Mar 2015 17:09:27 -0500 ----~ 

<Leo Longo <llongo@airdberlis.coµi :To 
<Sara Almas <salmas@collingwood.ca :cc 

.Fwd: Representation of the town on share sale :Subject 

For file. 

Sent from my iPhone 

Begin forwarded message: 

From: Ron Clark <rdark@airdberlis.com> 
Date: March 5, 2015 at 5:06:08 PM EST 
To: John Brown <jbrown@collingwood.ca> 
Cc: Leo Longo <llongo~irdberlis.com> . 
Subject: RE: Representation of the town on share sale. 

Ed Houghton. 

-----Original Message-----
From: John Brown [ mailto:jbrown@collingwood.ca] 
Sent: March-05-15 4:56 PM 
To: Ron Clark 
Cc: Leo Longo 
Subject: Representation of the town on share sale. 

I apologize however I forgot to ask you who in the town you took instructions from and 
reported to. 

Thanks 

John 

Sent from my iPhone 
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BY-LAW No. 2012-011 

OF THE 
CORPORATION OF THE TOWN OF COLLINGWOOD 

BEING A BY-LAW TO AUTHORIZE THE ENTERING INTO AND EXECUTION 
OF A SHARE PURCHASE AGREEMENT RESPECTING THE SALE OF THE 

SHARES OF THE TOWN OF COLLINGWOOD (THE "TOWN") IN 
COLLINGWOOD UTILITY SERVICES CORP. ("CUS") TO POWERSTREAM 

INC., A SHAREHOLDERS AGREEMENT IN RESPECT OF CUS AND . 
RELATED MATIERS 

WHEREAS CUS is wholly owned by the Town; 

AND WHEREAS each of Collus Power Corp. ("Collus"), Coll us Energy Corp. ("Energy") and 
Collus Solutions Corp. ("Solutions") Is a wholly owned subsidiary of GUS (collectively, 
Collus, Energy and Solutions are referred to as the "Subsidiaries"); 

AND WHEREAS the Town, as the sole shareholder of CUS, wishes to approve a 
transaction (the "Transaction") wherein the Town will sell 50% of its shares in the issued 
capital of CUS (the "Shares") to PowerStream Inc. ("PowerStream"), pursuant to a share 
purchase agreement (the "Share Purchase Agreement") and enter Into an agreement 
respecting the governance, shareholdings and related matters of and regarding CUS (the 
"Unanimous Shareholders Agreement"), each of the draft Share Purchase Agreement and 
the Unanimous Shareholder Agreement having been provided to Council and approved by 
CUS; · 

AND WHEREAS it is in the Interest of the Town and CUS to enter into the Share Purchase 
Agreement, to approve the Transaction contemplated thereby, and following the fulfillment 
of and completion of certain conditions precedent set out therein, sell the Shares and enter 
into the Unanimous Shareholders Agreement, 

NOW THEREFORE COUNCIL OF THE CORPORATION OF THE TOWN OF 
COLLINGWOOD ENACTS AS FOLL"OWS: 

1. THAT Report No. CA02012-01 be received . 

2. THAT the Town enter into the Share Purchase Agreement and the Unanimous 
Shareholders Agreement with PowerStream, once those agreements are in a form 
and content to the satisfaction of the Mayor. 

3. THAT the Mayor or the Clerk be authorized, for and on behalf of the Town, to 
execute the Share Purchase Agreement and the Unanimous Shareholders . 
Agreement, with such changes as they may consider reasonable, and to execute all 
documentation necessary to effect the sale of the Shares to PowerStream, the 
Transaction and this By-law, including without limitation approve financing, authorize 
and file articles of amendment, amend bylaws, amend .. and enter into service 
agreements between the Town and GUS or Its Subsidiaries, authorize dividends to 
be declared and paid by GUS and the Subsidiaries and authorize repayment of debt 
under the .outstanding promissory note issued to the Town by Collus. 

4. THAT this By-law shall come into full force and effect on the date of final passage 
hereof at' which time all By-laws and/or resoll!tions that are inconsistent with the 
provisions of this By-law and the same are hereby repealed or rescinded insofar as it 
is necessary t6 give effect to the provisions of this By-law. 

BL2012· 011 Sale of CUS S/1ares 1/2 
34 of 65 
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"':\ .. . ,.._): ENACTED AND PASSED this 23'd day of January, 2012. 

11741870.5 

MAYOR 

CLERK 

BL2012- 011 Sale of CUS Shares 2/2 
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S~r.~Aljnas 

From: 
Sent: 
'l"o: 
Cc: 
Subjecb 
Attachments: 

Ed; 

Leo Longo [l!o~f:!?~airdberlls .c41.[ll l 
Tuesday,1J.1iHUJar,yi·f'rj :2J')1:~ · !i: 1 .:if.PM 
Ed Houghton 
Sara Almas; Kim Wingrove; John Mascarin 
Councll By-Law Re CUS/Collus Share Purchase 
11730545_2.docx 

Here's an initial draft of a proposed authorizing Council by-law for your review and input. 

In particular, can you take a stab at drafting the "Whereas" clauses due to your intimate familiarity with this 
proposal. 

In addition, I assume that a report will need to be prepared for Council that addresses the transaction and 
attaches the draft agreements. Will you be preparing that report? 

Who handles the legal work for CUS? Will that person/firm be preparing the necessary corporate mlnute(s) 
authorizing the draft agreements from CUS's perspective? 

Please advise how John and I can assist in this matter. 

Regards, 
LFL 

·"Leo:f:. Lo'~go 
Certified Specialist 
(Municipal Law: Local Government & Land Use Planning and Development) 

T 416.865.7778 
F 416.863.1515 
E llongo@airdberlls.com 

Brookfield Place· 181 Bay street 
Suite 1800 •Box 754 
Toronto ON • M5J 2T9 • Canada 
~J\V\!li~irttbM!t;~m 

Amt>.:& 6atJJ$.w 
~_,.;~ 

If 1<cou ~41'..lWI~ i¥~«· ·~11nlrig . ~ Micro~of! Qffl~: .. 1;1ti p~ t;!J<;.1< a.~ lil<o;fpl!awlne l!rti< to 
<io:\o1n1becllr.S Cff~.iO(H' a;C1i'~d1<:1tl lh" · '~~6~ofi. ,;,>;;b stt~'.Compatjb111ty,pack 

t'•~ .f-~ .. ~~dd .irt 'tflf~ ·03rr.m~riii:Sti~ l:":cii~dlrl~ :;ir~'.i' :aJSt:!hm(l.i'\ls, 1iht;'l ·ni:.f~.r~¥e-d ~ U.S 18:x 
~.'fl~· ?;i~1~·in.t~!f:== i:rwnl:!11 b:io.: 1::~11. -ftt··q ~nr.·.;it ~~ :.i~ ~ ~~1 :C.f.T~H! ll,f \"i· t ·J.Ol$!X! W~l~l!s 
i.iil='.Gr.1:he~l~~ ~~··~t!l~~9';_a; ut .\1~~ ~~.o~trt~: -,1_\iB!l~.:-Mi 'lr ~m111~i::r;.t'> ~~~.q.~t p..~~w ·.M.'>I 
sn~-r:;~·~ rr-dt1~~· .l!!!.."1"t'1-llid :· , · trJ~ ~1i1n11,1.111q-)11,m. 
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ISY·LAW"No. 2011~-xxx 
OF THE 

CORPORATION OF THE TOWN.OF COLLINGWOOD 

BEING A BY-LAW TO AUTHORIZE THE ENTERING INTO AND EXECUTION 
OF A SHARE PURCHASE AGREEMENT AND A SHAREHOLDERS 

AGREEMENT WITH POWERSTREAM INC. RESPECTING THE 
COLLINGWOOD UTILITY SERVICES CORP. 

WHEREAS 

AND WHEREAS 

NOW THEREFORE COUNCIL OF THE CORPORATION OF THE TOWN OF 
COLLINGWOOD ENACTS AS FOLLOWS: 

1. THAT Report XXX be received. 

2. THAT The Mayor and Clerk be authorized to execute the Share Purchase 
Agreement and Shareholders Agreement with Powerstream Inc. respecting the 
purchase of shares of the Colllngwood Utility Services Corp. once those agreements 
are in a form and content to the satisfaction of the Town's Solicitor. 

3. 7'HAT Appropriate Town Staff and the Town Solicitor report back to Council as 
~ required as the conditions precedent to closing this transaction are addressed 

and, in any event, prior to the final closing of this share purchase transaction. 

4. THAT this By-law shall come into full force and effect on the date of final passage 
hereof at which time all By-laws and/or resolutions that are inconsistent with the 
provisions of this By-law and the same are hereby repealed or rescinded insofar as It 
is necessary to give effect to the provisions of this By-law. 

ENACT.ED AND PASSED this day of , 2012. 

MAYOR 

CLERK 

CJI0008820 



Lln(l:a Yantsis 

From: 
Sent:. 
To: 

~1~~,.~e.t!:<~~hton@collus.com> 
. .J an~af17:t$~2'.a'ZP.M 
reo Longo 

Subject: Fwd: Emailing: Docfile.dot 
Docfile.doc; A TIOOOOl..htm Attachments; 

Sent from my iPad 

Begin forwarded message: 

From: S:hirley Houghton <shfrley.houghton@gi:nail.com> 
Date: 18January,20121:19:59PMEST 
To: Ed Houghton <ehoughton@collus.com> 
Subject: Emailhig: Docflle.doc 

The message is ready to be sent with the following file or link attachments: 

Docfile.doc 

Note: To protect against computer viruses, e-mail programs may prevent 
sending or receiving certain types of file attachments. Check your e-mail 
security settings to determine how attachments are handled. 

1 
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WHEREAS Collingwood Utility Services Inc. ("GUS") is a wholly-owned subsidiary of the 
Corp-oration of the Town of Collingwood (the "Town"); 

AND WHEREAS COLLUS Power Corp. ("C.OLLUS") rs a wholly-owned subsidiary of 
CUS; 

AND WHEREAS the Town, as sole Shareholders of GUS, wish to approve the sale of 
50% of CUS share.s to PowerStream Inc. ("PowerStream"), substantially in the form of 
the draft Share Purchase Agreement and a Unanimous Shareholders Agreement, 
approved by CUS; 

AND WHEREAS the Town, as sole Shareholders of CUS, has been informed of the 
principal terms and prqvisions of the Share Purchase Agreement and Unanimous 
Shareholders Agreement, and it is in the interest of the Town and GUS to enter into the 
Share Purchase Agreernent and the Unanimous Shareholders Agreement, and to 
approve the transaction contemplated thereby; 

NOW THEREFORE COUNCIL OF THE CORPORATION OF THE TOWN OF 
COLLINGWOOD ENACTS AS FOLLOWS: 

1. THAT reportXXX be received. 

2. THATthe Mayor and Clerk be authorized to execute the Share Purchase 
Agreement and Unanimous Shareholders. Agreement with Powerstream 
respecting the purchase of shares of CUS, once those agreements are in a form 
and content to the satisfaction_of the Mayor. 

,».- ·•~·-··• •"• _. ... • • - •• .. ._ •I • 

3. THA Tthe l\llayor and Clerk be authorized to execute or d.eliver all other 
documents, notices, certificates to be signed and/or delivered under or in 
connection with the Share Purchase Agreement or Unanimous Shareholders 
Agreement; and 

4. THAT this By-law shall come into ft111 force and effect on the date of final 
passage hereof at which time all By-laws and/or resolutions that are inconsistent 
with the provisions of this By-law and the same are hereby repeafed or rescinded 
insofar as it is necessary to give effect to the provisions of this By-law. 

ENACTED AND PASSED this day of , 2012. 

MAYOR 

CLERK 

CJI0008820 
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Ljp~~: ¥antsis 

Frc>1:n: 
Seot: 
To: 

Leo Longo 
January-19·121:08 PM 
Corrine Kennedy 

--·--- ----·----~ -- --- - .. - - --

Cc: 
SubJ:ect: 

John Mascarin; Ron Clark; 'salmas@collingwood.ca' 
Re: Draft By-Law 

Corrine; 
I think they need th ls to go out with the Agenda this afternoon. I have copied the Clerk so that she is aware of this. 
LFL 

Leo F. longo 
Aird & Berlis LLP 
Brookfield Place, Suite 1800 
Box 754, 181 Bay Street 
Toronto, Ontario MSJ 2T9 
T:416-865-7778 
F:416-863-1515 
E:llongo@airdberlis.com 

Certified Specialist - Municipal Law: 
Local Government & Land Use Planning and Development 

Sent from my BlackBerry Wireless r;>evice 

frow: Corrine Kennedy 
Sent: Thursday, January 19, 2012 12:46 PM 
To: Leo Longo 
Cc: John Mascarin; Ron Clark 
Subject: RE: Draft By-Law 

Thanks very much, 
Corrine 

From: Leo Longo 
Sent: January 18, 2012 3:18 PM 
To: 'Sandra Cooper'; Rick Lloyd; Kim Wingrove; Sara Almas; 'Ed Houghton' 
Cc: John Mascarln; Ron Clark; Corrine Kennedy 
Subje~: Draft By-Law 

To All ; 

CJI0008820 
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Further to our conference call this afternoon, please see the revised draft that incorporates much of what was 
discussed. 

As directed, this by-law will not cite any statutory provisions within its "Whereas• clauses. 

I have left in section 4. of the by-law. If it is felt that such provision is unnecessary or undesirable, you can 
remove it. 

Regards, 
LFL 

Leo -F. Longo 
Certified Specialist 
(Municipal Law: Local Government & Land Use Planning and Development) 

T 416.865.7778 
F 416.863.1515 
E llongo@alrdberlls.com 

Brookfield Place• 181 Bay Street 
Suite 1800 • Box 754 
Toronto ON • M5J 2T9 • Canada 
www.airdberlis.com 

AtR.o :& :SER1is 1,.1.,P 

~:~.~ 

If you are having '~yes opening '~Mlcrosoft Office file please click on the following link to 
download the Office 2007 i:o.rii'.\)mi from tM Microsoft web sije: Compatibilj\y Pae!< 

r""' mes .. p<, ~ay cont<>in conndential •nd/or prtvilaged Inf ·· I• intended only fer th& ln~ividual 
n\ir11od. lf.\?.\fF.r• nol the nernod addr••••e you should ~~I dls1rlbuto or copy U1is am~lt. !'klnse 
nc·til')o ~liil~~iiCle.r i":mediatBly by ~·rnsn If you have r~~~~ . . .. . .. 1n1~.~~ so~ .~t,otB Vll~· .t;fr\2.il hem 
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JJ Please consider the environment before printing this email. 
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AIRD & BERLIS LLP 

. Barristers and Solicitors 

MEMORANDUM 
Privileged and Confidential 

TO: The Town of Collingwood (the "Town") 

FROM: Aird & Berlis LLP ("A&B") 

DATE: April 10, 2015 

RE: Collus PowerStream Utility Services Corporation (formerly Collingwood Utility 
Services Corp.) (the "Corporation"): Composition of Board of Directors and 
Compliance with Unanimous Shareholder Agreement between the Town of 
Collingwood (the "Town"), PowerStream Inc. ("PowerStream") and the Corporation 
dated July 31, 2012 (the "Shareholders Agreement") 

I. Introduction 

CJI0008820 

You have asked A&B to review the current composition of the Board of Directors of the Corporation and 
advise whether it is in accordance with the provisions within the Shareholders Agreement. · 

II. Directors Appointed and Confirmed 

The Shareholders Agreement contains provisions at Article 4 governing the composition of the Board. 

A resolution of shareholders of the Corporation dated March 13, 2012 fixes the number of directors at 
six and elects the following directors: 

Brian Bentz 
Jeff Lehman 
Dan Horchik 
David McFadden 

and confirms the following directors: 

Sandra Cooper 
David McFadden 
Joan Pajunen 
Brian Bentz 
Jeff Lehman 
Dan Horchik 

On the Corporation's website, the above persons are listed as directors, with the exception of Joan 
Pajunen, who appears to have been replaced by David Garner. 

Based on the fact that Brian Bentz, Jeff Lehman and Dan Horchick were newly appointed, and that 
Brian Bentz is CEO of PowerStream, that Dan Horchik is on the board of PowerStream. and that Jeff 
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Privileged and Confidential Page 2 

Lehman is the Mayor of Barrie, Ontario (a shareholder and service territory of PowerStream), I assume 
each of these directors was nominated by PowerStream. I assume that the balance of the directors 
were appointed by the Town. 

Ill. Requirements of Shareholders Agreement and Compliance 

Below is a chart setting out the relevant provisions of the Shareholders Agreement and an assessment 
as to whether each such provision has been complied with. The relevant requirements for composition 
of the Board of Directors of the Corporation are contained in Article 4. 

Relevant Provisions of Shareholder Agreement Whether Board composition complies (Yes/No) 

4.1 Number and Identity of Directors. 

(a) Each Shareholder shall be entitled to 
nominate and elect that number of directors to the 
Board and any Subsidiary Board (rounding up or 
down to the nearest whole number) which is in the 
same proportion to the total number of directors of 
the Corporation as the m,imber of Shares owned 
by that Shareholder is to the total number of 
Shares issued and outstanding from time to time. 

(b) The Articles of the Corporation and each 
Subsidiary shall provide for the Board and each 
Subsidiary Board to consist of a minimum of 1 
director and a maximum of 10 directors. 

(c) The Board and each Subsidiary Board as 
at the date of this Agreement shall consist of 6 
directors. In accordance with Section 4.1 (a), 
Collingwood shall be entitled to nominate 3 
directors and PowerStream shall be entitled to 
nominate 3 directors. 

The majority of the Directors nominated by each 
Shareholder shall be independent from such 
Shareholder. Directors shall hold office until such 
time as their successors are elected by the 
Shareholders. 

Yes. 

Notes: Shareholding by Town and PowerStream 
is 50/50. Each entitled to nominate and elect 
three directors. 

Yes. 

Notes: Articles provide for minimum 1 director 
and maximum of 1 O directors. 

Yes. 

There is an argument that the requirement has not 
been met. 

Notes: Resolution of March 13, 2012 elects three 
directors associated with PowerStream and three 
directors associated with the Town. The term 
"independent" is not defined. Presumably David 
McFadden and David Garner are the Town's 
"independent" directors and Dan Horchik and Jeff 
Lehman are PowerStream's "independent" 
directors. As noted above, Dan Horchik is on the 
board of PowerStream. and Jeff Lehman is the 
Mayor of Barrie, Ontario (a shareholder of 



CJI0008820 

-- ------------------------~--------·-- ··------~-----
- -- -----·--···-------·----·---·---·- -·-· --

' 
Privileged and Confidential Page 3 

PowerStream ), 

The OEB's Compliance Bulletin 200601 dated 
February 24, 2006 provides as follows: 

"This Bulletin Is intended to provide guidance to licensed electricity 
distributors in relation to compliance with the requirement for 
independent directors under section 2.1.3 of the Affiliate 
Relationships Code for Electricity Distributors and Transmitters . (the 
"ARC"). 

Under section 2.1.3 of the ARC, a licensed electricity distributor must 
ensure that at least one-third of its Board of Directors is independent 
from any affiliate. For distributors that are "municipal utilities" as 
defined in the ARC, this requirement comes into effect on July 1, 
2006. 

The Compliance Office has received a number of inquiries regarding 
this requirement and, more specifically, around the meaning of the 
word "independent". 

In my view the following persons would not be considered 
independent within the meaning of section 2.1.3 of the ARc: 

• a shareholder, director, officer or employee of an affiliate; 

• where the affiliate is a municipality, the· mayor, a member of the 
municipal council, a member of a ''local board" as defined In the 
Municipal Act, 2001 or an employee of the municipality; and 

•an employee of the distributor." 

While "independent" may have a different meaning 
in the Shareholders Agreement than the ARC, two 
of PowerStream's appointed directors would 
appear not to meet the independence requirement 
under s. 4.1 ( c) if the definition under the ARC is 
used. 

4.2 Election of Directors. The Shareholders Yes (to extent applicable). 
shall elect the members of the Corporation and 
any Subsidiary Board. The Shareholders shall at 
all times act and vote their Shares to elect as 
directors of the Corporation or a Subsidiary the 
individuals nominated as directors, and, if required 
by a Shareholder, as contemplated in Section 4.6, 
to remove such director(s). 
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4.3 Qualification of Directors. The Board and Unclear whether all criteria of (a) to (f) are met, but 
any Subsidiary Board should reflect a cross- these are not mandatory ("may include"). 
section of skills and experience. In addition to Generally, requirement that Board reflect a cross­
sound judgment and personal integrity, the section of skills and experience appears to be 
qualifications of candidates for the Board and any met. 
Subsidiary Board may include: 

(a) industry knowledge concerning electricity 
distribution specifically and regulated industries 
generally; 

(b) business experience with businesses 
comparable to the Corporation or the Subsidiary, 
as applicable; 

(c) financial, legal, accounting and/or 
marketing experience; 

(d) experience on boards of public companies 
or major corporations; 

( e) a"'!areness of public policy issues related 
to the Corporation or the Subsidiary, as 
applicable, and the electricity distribution business 
generally; and 

(f) knowledge and experience with corporate 
governance principles and/or risk management 
strategies. 

4.4 Chair. 

(a) For two years from the date hereof, the Yes (based on inform.ation on website, Brian 
Board shall have two co-Chairs, one nominated by Bentz and David McFadden are co-chairs). 
each of the current Shareholders from among the 
directors. The co-Chairs shall preside at each 
meeting of the Board. In the absence of the co-
Chairs, the chair of the meeting shall be selected 
by the directors in attendance at such meeting. 

(b) After the period contemplated by N/A. 
paragraph (a), and each year thereafter, the Board 
will have a Chair and a Vice-Chair, each 
representing one of the Shareholders and 
appointed by such Shareholder from the directors, 
with the right to appoint the Chair and Vice-Chair 
alternating between the Shareholders every 
second year. 

2221 5435.2 
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-----Message fmm Jofu1n Brown <jbrown@collfngwood.ea> oni Tue. 3:1 Mar 2til15 13:37:34 -0'4©0 ---­

<Leo Longo' <llongo@airdberlis.com' :To 
<Sara Almas <salm~@collingwood.ca :cc 

RE: Closed Session Council Meeting Respecting SSA :Subject 

Thanks Leo, 

I think we should leave this aspect of the overall issue for now . 

We wait your call following reading the material which Sara sent to you this morning .(we do not want 
a written opinion at this stage). 

john 

From: Leo Longo [mailto:llongo@airdberlis.com] 
Sent: Tuesday, March 31, 2015 1:22 PM 
To: John Brown 
Cc: Sara Almas 
Subject: Closed Session Council Meeting Respecting SSA 

John; 

In our call yesterday you wondered about the propriety of the Mayor attending a closed session 
meeting of Town council at which council would/might determine its legal position respecting its 
contractual relationship [the Shared Services Agreement] with an arms-length corporation on 
which the Mayor sits as a director. 

This issue touches upon matters of the use of confidential information and conflict of interest. 

It is accepted that as a member of a board of directors of a corporation that the Mayor owes a 
fiduciary duty to that corporation that is distinct from her duties to the Town. In a paper I wrote 
in 2006 I observed: 

"The Councillor on a Local Board 

What is the relationship between a councillor and a local board to which one has been 
appointed? Is the councillor's duty to serve the board or the municipal corporation and 
the council which made the appointment? When serving on a local board, a councillor's 
duty is to act in the best interests of that board regardless of how selected tq it. This is 
so even when that interest is contrary to the wishes of the council that appointed the 
member to such board.

31 
Council retains the power to remove its appointees to a board 

should it be displeased with that appointee's performance or positions taken.
32 

31. See Kushner, J. and Siegel, D., "Councillor as a Board Member", Municipal World 

CJI0008820 
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(September, 1997) p. 24 and "Reader's Comment" , Municipal World (May, 1998) p. 24. See also Crawford, K.G., 
Canadian Municipal 

Government, University of Toronto Press (Toronto, 1954) at pp. 126-132. 

32. Walker v, Toronto (City) (1993), 15 M.P.L.R. (2d) 213 (Ont. Ct. (Gen.Div.))" 

So the Mayor owes a fiduciary duty to the Board on which she sits. 

She also owes a duty to Council to respect the Code of Conduct she signed when assuming 
office. 

The Council Code of Conduct is attached as Schedule "A" to By-Law No. 2014-042. Relevant 
extracts from that Code are highlighted and include the following : 

"2. Use of Information 
In their decision making process, Members of Council are sometimes privy to 
information which may be confidential or controversial such as, but not limited to "In 
Camera" meetings. It is imperative that they; 

o Not use confidential information for their personal advantage, 
o Not use confidential information to cause detriment or benefit to others, 
o Respect the status of confidential (personnel, legal, property acquisition) 
information until the matter ceases to be confidential as determined by Council, 
o Understand that they enjoy the same access rights to municipal 
information as any other member of the community, unless it is specifically 
relevant to a matter before the Council and 
o Only release confidential information according to the provisions of the 
Municipal Freedom of Information and Protection of Individual Privacy Act. 

3. Communications and Media Relations 
Members of Council will attempt to accurat$1y and adequately communicate the 
attitudes and decisions of Collingwood's Council, even if they disagree with a majority 
decision of Council so that; 

o There is respect for the decision making processes of Council, 
o Official information related to decisions and resolutions made by Council 
will normally be communicated in the first instance to the community and the 
media in an official capacity by the Mayor or designate, 
o Information concerning adopted policies, procedures and decisions of the 
Council is conveyed openly and accurately and 
o Confidential jnformation will be communicated only when and after 
determined by Council." 

Attending the closed session council meeting will be placing the Mayor in a very difficult 
situation. She must maintain council confidentiality while owing a fiduciary duty to the 
arms-Ieng.th corporation for which she sits as a director. 

Which "master" does she serve? Which interest overrides the other? How is she to reconcile 
her two competing duties? 

Note that section 2{a)(i) of the Municipal Conflict of Interest Act , R.S.O. 1990, c. M.50 defines 
an "indirect pecuniary interest" as being: 
"Indirect pecuniary interest 
2. For the purposes of this Act, a member has an indirect pecuniary Interest in any matter in 

CJI0008820 

I 
i 
1, 

I 



-.-,--! -------.---- -·--··--­
( which the council or local board, as the case may be, is concerned, if, 

(a) the member or his or her nominee, 
(i) is a shareholder in, or a director or senior officer of, a corporation that does 
not offer its securities to the public, 
(ii) has a controlling interest in or is a director or senior officer of, a corporation 
that offers its securities to the public, or 
(iii) is a member of a body, 

that has a pecuniary interest in the matter ; or 
(b) the member is a partner of a person or is in the employment of a person or body 
that has a pecuniary interest in the matter." 

Such an interest triggers the obligations under s. 5 of the Act to disclose; not participate and not 
influence. Note particularly s. 5(2) highlighted: 

"When present at meeting at which matter considered 

§.:.ill Where a member, either on his or her own behalf or while acting for, by, with or 
through another, has any pecuniary interest, direct or indirect, in any matter and is 
present at a meeting of the council or local board at which the matter is the subject of 
consideration, the member, 

(a) shall, prior to any consideration of the matter at the meeting, disclose the 
interest and the general nature thereof; 
(b) shall not take part in the discussion of, or vote on any question in respect 
of the matter; and 
(c) shall not attempt in any way whether before, during or after the meeting to 
influence the voting on any such question. 

Where member to leave closed meeting 

@Where the meeting referred to in subsection (1) is not open to the public, in addition to 
complying with the requiremE1nts of that subsection, the member shall forthwith leave the 
meeting or the part of the meeting during which the matter is under consideration. " 

However, section 4(h) of the Act sets out the following exception to the above requirements, 
stating the member does not have a disqualifying interest: 

(h) by reason only of the member being a director or senior officer of a corporation 
incorporateq for the purpose of carrying on business for and on behalf of the 
municipality or local board or by reason only of the member being a member of a 
board, commission, or other body as an appointee of a council or local board ; 

Here the corporation involved is now only 50% owned by the Town. Is it a corporation "carrying 
on business for and on behalf of the municipality". The answer at best is "partly" as it is also 
carrying on business for and on behalf of its other 50% owner ... Powerstream. Under these 
circumstances, does exception 4(h) apply? I have not yet found any case law that assists in 
answering this. 

The Court of Appeal decision in Orangeviile (Town) v. Dufferin (County) , 201 O ONCA 83, 
attached, does not assist in answering the question in issue here. In that case it was 
determined that 2 local councillors sitting on an upper-tier council could participate at the 
upper-tier council meeting in a matter affecting the pecuniary interest of the lower-tier. 

CJI0008820 
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This is where my research stands at present. 

Regards, 
LFL 

Leo F. Longo 
Certified ~pecialist 
(Municipal Lmv: local Government & land Use Planning and Development) 

T 416.865.7778 
F 416.863.1515 
E llonoo@airdberlls.com 

Brookfield Place• 181 Bay Street 
Suite 1800 ·Box 754 
Toronto ON• M5J 2T9 ·Canada 
www.airdberlis.com 
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-:--- Message from John Brnwn <jbrown@collingwood.ca> on Sat, 28 Mar 2015 09:54:05 -0400 ----­

<Leo Longo' <llongo@airdberlis.com' :To 
<Sara Almas <salmas@collingwood.ca :cc 

RE: PUC I Collus Solutions - Services Agreement- January 1, 2003 :Subject 

Let's leave this for Monday Leo, 

john 

From: Leo Longo [mailto:llongo@airdberlis.com] 
Sent: Saturday, March 28, 2015 9:0i AM 
To: John Brown 
Subject: RE: PUC/ Collus Solutions - Services Agreement - January 1, 2003 
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